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EXTENSION OF EDUCATION OF THE 
HANDICAPPED ACT 



WEDNESDAY, APBIL 9, 1975 

House of Representatives, 
Subcommittee on Select Education 
OF THE Committee on Education, and Labor 

Washingiorif D.G. 



The subcommittee met at .9:40 a.m., pursuant to notice, in' room 
2261, Raybum House Office Building, Hon. John Brademas (chair- 
man of the subcommittee) presiding. 

Present: Representatives Brademas, Lehman, Cornell, Miller, Bell, 



Staff Present: Jack Duncan, counsel, Patricia Watts, administra- 
tive assistant, and Martin-LaVor, minority legislative associate. 

Mr. BRADEMAsnrhe subcommittee on Select Education of the 
Committee on Education and Labor, will come to order for the pur- 
pose of continuing hearings on legislation to provide additional and 
unproved Federal assistance for educational services for America's 
handicapped children. ' ^ , , 

There are today approximately 7 million handicapped children in 
our society including 1 million preschool age children suffering from 
such disabilities as deafness,^ blindness, retardation, speech or motor 
impairment and emotional disturbances. ^ / 

Our neglect of these children has been startling. Fully I million 61 
the 6 million school aged handicapped children are denied entrance to 
any publicly supported education, and only 40 percent of these children 
are receiving special educational services appropriate to their needs. 
Clearly, we can afford to do better and surely we must do better. 
During the two days of hearings we have scheduled this week, the 
subcommittee will hear from representatives of the education com- 
munity jind parents of handicapped children. It is my hope that this 
subcommittee \vill expeditiously, consider this urgently needed 
legislation. , tt ^ i 

[Text of Part X— Education and Training of the Handicapped 




follows :] 



(1) 
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PART X--EDUCATION AND TRAINING OP THE HANDICAPPED 

EDUCATION OF THE HANDICAPPED ACT * 
Part* A — General Provisions 

SHORT TITLE 

Sec. 601. This title may be cited as the '^Education of the Handicapped Act'*. 

DEFINITION 

Sec. 602! As used in this title — 

(1) The term "handicapped children" means mentally retarded, hard of hearing, 
deaf, speech impaired, visually handicapped, seriously emotionally disturbed, 
crippled, or other health impaired children who by reason thereof require special : 
education and related services. 

(2) The term "Commissioner" means the Commissioner of Education. 

(3) The term "Advisory Committee" means the National Advisory Committee 
on Handicapped jChildren. 

~(4)'. The term ''"construction", except where otherwise .specified, means (A) 
erection of new or expansion of existing structures, arid the acquisition and 
installation of equipment therefor; or (B) acquisition of existing structures not 
owned by any agency or institution making application for assistance under this 
title; or (C) remodeling or alteration (including the acquisition) installation, 
modernization, or replacement of equipment) of existing structures; or (D) 
acquisition of land in connection With the activities in clauses (A), (B), and (C) ; 
or (E) a combination of any two or more of the foregoing. 

(5) The term "equipment" includes machinery, utilities, and built-in equip- 
ment and any necessary enclosures or structures to house them, and includes all 
other items necessary for the functioning of a particular facility as a facility for 
the provision of educational services, including items such as instructional equip- 
ment and necessary furniture, printed, publisned. and audio-visual instructional 
materials, and books, periodicals, documents, ana other related materials. 

(6) The term "State" means each of the several States, the District of Colum- 
bia, the Commonwealth of Puerto Rico, Guam, American Samoa, the Virgin 
Islands and the Trust Territory of the Pacific Islands. 

(7) The term "State educational agency" means the State board of education 
or other agency or oflBcer primarily responsible for the State supervision of public 
elementary iand secondary schools, or, if there is no' such officer or agency, an 
officer or agency designated by the Governor or by State law.. 

(8) The term "local educational agency" means a public board of education 
or other public authority legally constituted within a Stitte for either administra- 
tive control or direction of, or to perform a service function for public elementary 
or secondary schools In a city, county, townshipi school district, or other political 
subdivision of a State, or such combination of school districts or counties as are 
recognized In a State as an administrative agency for Its public elementary or 
secondary, schools. Such term also Includes ^any other publlo Institution or agency 
having administrative control and direction of a publlo elementary or secondary 
schooH ' 

* (9) The term "elementary school" means a day or residential school which 
provides elementary education, as determined under State law. 

(10) The term "secondary school" means a dav or residential school which 
provideu secondary education, as determined under State law, except that it 
does not Include any educatlori provided beyond grade 12. 

(11) The term "Institution of higher education" means an educational Institution 
In any State which — 

(A) admits as regular students only Indlvudals having a certificate of 
graduation from a high school, or the recognized equivalent ofsuoh a certificate ; 

(B) is legally autnorlzed within such State to provide a program of edu- 
cation beyond nigh school; 



^ Public Law 89-700 amiiidcd the Blementanr and Secondary Education Act of 1960 by 
adding a new title VI ; effectlTt July^l, 1971, thii act- ( (P.L. 92-280) replacei title VI. Alto 
an of July 1, 1971. the Education of the Handicapped Act will luperiede the following : 
P.L. 90~S38, Handicapped Children*! Early Education Aiilitanct Act ; P.L. 80-926, Grnnli 
for Teaching in the Education of Handlcjipped Children ; P.Li 88~164r tltlet III and V of 
the Mental Retardation Facllltlei and Community Mental Centers Construction Act of 1908 ; 
and P.l: 80-900, Instructional Media for Handicapped Children. . 
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(O* provides an educational program for which it awards a bachelor s 
degree, or provides not less than a two-year program which is acceptable 
for full credit toward such a degree, or offers a two-year proja^am in engineer- 
inir mathematics, of the physical or biological sciences which is designed to. 
DreDare the student to work as a technician and at a semiprofessional level 
in engineering, scientific, or other tecfinolofflcah-fields which- require the 
' understanding and application of basic engineering, scientific, or mathe- 
matical princTplea or knowledge; ^ , ^, 

(D) is a public or other nonprofit institution; and 

(E) is accredited by a nationally recognized accrediting agency or associa- 
tion listed by the Commissioner pursuant to this paragraph or. it not so 
accredited, is an institution whose credits are accepted, on transfer, by not 
less than three institutions which are so accredited, for credit on the same 
basis as if transferred from an institution. so accredited: Provided, nowwer. 
That In the case of an institution offering a two-year prograni in engineering, 
mathematics, or the physlcia or biological sciences which is dwlgned to pre- 
pare the student to work as a technician and at a semiprofessional level 
in engineerinfr, scientific, or technological fields which require the under- 
standing and r.T^Tiiicatlon of basic engineering, scientific, or mathematical 
principles !:aowledge, if the Commissioner determines Jbat there is no 
nationally r: f/Ognized accrediting agency or association quriified to accrtdit 
such institutions, he shall appoint an advisory committee, composed of 
persons specially qualified to evaluate training provided by such institutions, 
which shall prescribe the standards oftJontent, scope, and quality which must 
be met in order to qualify such institutions to participate under this Act and 
shaU also determine whether particular institutions meet such standards. J or 

. the purposed of this paragraph the Commissioner shall publish a list of na- 
tionally recognized accrediting agencies or associations which he determines to 
be reliable authority as to the quality of education or training offered. 
(12) The .term "nonprofit'' as applied to a school, agency, organization, or insti- 
tution means a school, agency, organization, or institution owned and operated 
by one or more nonprofit corporations or associations no part of the net earnings 
of which inures, or may lawfully inure, to the benefit of any private shareholder or 
individual.^ ^^^^ "research and related purposes" means research, research 
training (including the payment of stipends and allowances), surveys, or demon- 
strations in the field of education of handicapped children, or the dissemination of 
information derived therefrom, including (but without limitation) experimental 

school^,^^^^ term "Secretary" means the Secretary of Health, Education, and 

elf are i_« 
(15) The term "children with specific learning disabilities" means those chil- 
dren who have a disorder in one or more of the basic psychological processes in-, 
volved in understanding or in using language, spoken or written, which disorder 
maV manifest itself in imperfect ability to listen, think, speak, read, write, spell, 
or'Uo mathematical calculations. Such disorders irtclude such conditions as per- 
ceptual handicaps, brain injury, minimal brain disfunction, dyslexia, and develop- 
mental aphasia. Such term does not include children who ha v^ learning problems 
^ which are primarily the; jesult of visual, hearing, or motor handicaps, of mental 
retardation, of emotioncil disturbance, or of environmental disadvantage. 
' (20 U.S.C. 1401) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 602, 84 
Stat. 175. 

BUREAU FOK EDUCATION AND TRAINING OF THE HANDICAPPED ^ 

Sec 603. (a) There shall be, within the Office of Education, a bureau for the 
education and training of the handicapped which shall be the principal agency in 
the Office of Education for administering and carrying out programs and^projects 

' "SgSr?l^ «>3 of the Education of the 

w««Hy«itLH A*.? S^ii b^^^^ of poiltlona placed ln>the appropriate 

gradei'^'k^^^ State. Co^de. and -uch po^tt^^^^ 

Sddlt Ion to. and without prejudice *f »lniit the number Uw 'iS^t^^^ 

Office of Bhucat on under luch •ectlon BIOS or u«id".pt5rr^^7i,J;^;?i°/5.l^^ 
•hftll be deemed ai limiting the CommUiloner from aiilcnlnjc additional 

. SSltlons in aradei 16^ 17. and 18 to the Office should he determine luch additlonB to be 
SSSeiiarV t^^ fpe?ate prof rami for^^^ handicapped children authorlied by thli Act." 
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relating to the education and training bt the handicapped, including programs 
and projects for the training of teachers of the handicapped and for research in 
such education and training. 

(b) (1) The Bureau established under subsection (a) shall be headed by a Deputy 
Commissioner of Education who shall be appointed by the Comralsgioner, who 
shall report directly to the Commissioner, be compensated at the rate speciiaed 
for, and placed in, grade 18 of .the General Schedule set forth in seotion 5332 of 
title 6, United States Code, n . * \ 

(2) In addition to such Deputy Commissioner, there shall be placed in such 
Bureau five positions for persons to ctssist the Deputy Commissioner In^carrying 
out his duties, including the position of Associate Deputy Commissioner, and such 
?S5«^°P^ placed in grade 16 of the General Schedule set forth in section 

5332 of title 6r United States Code. 

^. ^^."K;®"^" ^^^^^ Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 603, 84 
Stat. 177; amended August 21, 1974, P.L. 93'-380, sec. 612(a), 88, Stat. 579, 580. 

NATIONAIi ADVISORY COMMITTEE ON HANDICAPPED CHILDREN 

- Sec. 604. (a) The' Commissioner shall establish in the Office of Education a 
National Advisory Committee on Handicapped Children, consisting of fifteen 
members, . appointed by the Commissioner. At least eight of such members shall 
be persons affiliated with educational, training, or research profframs for the 
handicapped. 

(b) The Advisory Committee shall review the administration and operation 
of the programs authorized'by this title and other provision^, of law administered 
by the Commissioner with respect to handicapped children, including their eflfect 
in improving the educational attainment of such, children, and make recommen- 
dations for the Improvement of such administration, and operation with respect 
to such children. Such recommendations shall take into consideration experience 
gained under this and other Federal programs for handicapped children and, to 
the extent appropriate, experience gained under other public and private programs 
for handicapped children, .The Advisory Committee shall from time to time make 
such recommendations as it may deem appropriate to the Commissioner and 
shall make an annual report of its findings and recommendations to the Com- 
missioner not later than March 31 of each year. The Commissioner shall transmit 
each such report to the Secretary together with his comments and recommenda- 
tions, and the Secretary shall transmit guch report, comments, and jecommen- 
datidns to the Confess together with any iiomments or recommendations he 

"may have with respect thereto. 

The Advisory Committee shall continue to exist until July 1, 1977. 

(c) There are ajuthorized to be appropriated for the purposes of this section 
$10aOOO for the fiscal year ending June 30, 1974, and for each of the three succeed- 
ing fiscal years. 

• (20 U..S.C. 1403) Enacted April 13, 1970, P.L. .91-230, Title VI, sec. 604, 84 
Stat. 177; amended August 21, 1974, P.L. 93-380, sec. 613, 88 Stat. 580. 

ACQUISITION OF EQUIPMENT AND CONSTRUCTION OF NECESSARY FACILITIES 

Sec 605. (a) In the case of any program authorized by this title, if the Com- 
missioner determines that such program will* be improved by permitting the 
funds authorized for such program to be Uocd for -"he acquisition of equipment 
and the construction of necessary facilities, he may authorize the use of such 
funds for such purposes. 

(b) If within twenty years after the completion of any construction (except 
minor remodeling or alteration) for which funds have been paid pursuant to a 
grant or contract under this title the facility constructed ceases to be used for the 
purposes for which it was constructed, the United States, unless the Secretary 
determines that there is good cause for releasing the recipient of the funds from 
its obligation, shall be entitled to recover from the applicant or other o\\Tier of 
the facility an amount which bears the same ratio to the then value of the facility 
as the amount of such Federal funds bore to the cost of the portion of the facility 
financed with such funds. Such value shall be determined oy agreement of the 
parties or by action brought in the United States district court for the district in 
which the facility is situated. 

(20 U.S.C. 1404) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 605. 
84 Stat* 177. ' 
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Part B — Absistance to States tor Education op Handicapped Children 

authorization 

Sec 611. (a) The Commissioner is authorized to make grants pursuant to 
the provisions of this part for the purpose of assisting the States in the initiation, 
expansion, and improvement of prograjms and projects for the education of handi- 
capped children at the preschool, elementary school, and secondary school levels.* 

to) For the purpose of making grants under this part there is authorized to be 
appropriated $200,000,000 for the fiscal year ending June ^30. .1971, $210,000,000 
for the fiscal year ending June 30, 1972, and $220,000,000 for the fiscal year ending ■ 
June 30, 1973.2 

(20 U.S.C.1411) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 611, 84 
Stat. 178. - 

(Note, — Section 614(a) of P.L. 93-380 provides that, effective for fiscal year 1975 
only, sectiorf 611 of the Education of the Handicapped Act is amended as follows :) ' 

GranU to States for Education of Handicapped Children 

Sec 611. (a) The Commissioner shall, in accordance with the provisions of this 
part, make payments to States for the purpose of assisting the^^ States in the initia" 
tiont expansion, and improvement of programs and projects for the education of handi" 
capped children at the preschool, elementary school, and secondary school levels jn 
order to prdvide full educational opportunities- to all handicapped children. Such 
payments may be used for the early identification and assessment of handicapping 
conditions in children xiiider three years of age. 

(b) [l) Subject to the provisions of section 612, the maximum amount of^the grant 
to which a State shall be entitled under this part shall be equal to^ 

(A) the number of children aged three to twenty-one inclusive, in that State in 
the most recent fiscal year for which satisfactory data are available; 

multiplied by— \ 

(B) $8.7S. 

{2) For the purpose of this subsection, the term State" does not include the Com" 
monwealth of Puerto Rico, Guam, American Samoa, the Virgin Islands, and the Trust 
Territory of the Pacific Islands. 

(c) (1) The jurisdictions to which this subsection applies are the Commonwealth of a 
Puerto Rico, Guam, American Samoa, the Virgin-- Islands, and the Trust Territory ^ 
of the Pacific Islafids. "l- 

{2) Each jurisdiction to which this subsection applies shall, for the fiscal year 
ending June 30, 1975, be entitled to a grant in an amount equal to an amount deter- 
mined by the Commissioner, in accordance with criteria established by regulations, 
needed to initiate, expand, or improve programs and projects for the education of 
handicapped children at the preschool, elementray\school, and secondary school levels, 
in that jurisdiction, except that the aggregate of the amount to which such jurisdictions 
are so entitled for any fiscal year shall not exceec' an amount equal to 2 per centum 
of the aggregate of the amounts to which . all States are entitled under subsection (6) 
of this section for tha^ fiscal year. If the aggregaU' of the amounts, determined by the 
Commissioner pursuant to the preceding sentence, to be so needed for any fiscal year 
exceeds an attiount equal to such 2 per centum limitation, the entitlement of each ^ch 
jurisdiction shall be reduced proportionately until such aggregate does not exceed 
such 2 per centum limitation. / 

(d) 'The Commissioner is authorized for the fiscal year ending June SO, 1976, to 
makt payments to the Secretary of the Interior according^fg- the need for such assistance 
for the education of handicapped children on reservations serviced by elementary and 
secondary schools operated for Indian children by the Department of the Interior, 
and the terms upon which payments for such purposes shall be made to the Secretary 
of the Interior shall be determined pursuant to such criteria as the Commissioner 
aetcrmines will best carry out the purposes of this patt. The amount of such payment 
for afiy fiscal year shall not exceed 1 per centum of the aggregate amounts to which 
States are entitled under subsection (b) of this section for that fiscal year. 



^ Section G14(e) (1) of P.L. 03-880 addi the followlnff words to the end of thli lentence* 

efffctlTt July 1, 1975: '*in order to prorlde full educational opportunity to all handicapped 

children." ^ 
>SffectlTf July It IdTO, lubiectlon (b) li amended to read aa foUowi: ^ . ^ ^ ^ 
"(b) For the Purpoee of makln* granti under thli part there are^ authortiad to be 

appropriated 1100,000,000 for the flical year ending June 80, 1970, and 1110,000,000 for 

the flical year endlnf June 80, 1977. 
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ALLOTMENT OF FUNDS 

Sec. 612. (a) (1) There is hereby authorized to be appropriatied for each fiscal 
year for the purposes of this paragraph an amount equal to not more than 3 ^ per 
centum of the amount appropriated for such year for payments to States under 
section 611(b). The Commissioner shall allot the amount appropriated pursuant to 
this paragraph among — -y 

(A) Puerto Rico,' Guam, American Samoa, the Virgin Islands, and the 
Trust Territory of the Pacific Islands, according to their respective needs, and 

(B) for each fiscal year ending prior to July 1, 1977, the Secretary of the 
Interior, according 'to the need for such assistance for the education of -hti^idi- 
capped' children on re.servations serviced by elementary and secondary 
schools operated for Indian children by the Department of the Interior and 
the terms upon which payments for such purposes shall be made to the 
Secretary of the Interior shall be determined pursuant to such criteria as the 
Commissioner determines will best carry out the purposes of this part. 

(2) From the total amount^ppropriated pursuant to section 611(b) for any 
fiscal year the Commissione/.^fhall allot to each State an amount which bears the 
same ratio to such airmunt a^ the. number of children aged tiiree to* tVenty-one, 
inclusive, in the__State bears to the number of such children in all the States, 
except thsflno^State shall be allotted less than $200,000 * or three-tenths* of 1 
per centum of such amount available for allotment to the States, whichever is 
greater. For purposes of this paragraph and subsection (b), the term "State"' 
shall not include the Commonwealth of Puerto Rico,' Guam, American Samoa, 
the Virwn Islands, or the Trust Territory of the Pacific Islands.^ 

(b) The number of children aged three to twenty-one, inclusive, in any^^tate * 
and in all the States shall be determined, for purposes of this section, by the 
Commissioner on the basis of the mcst recent satisfactory data available to him. 

(c) The amount of any State's allotment under subsection (a) for any fiscal 
year which the Commissioner determines will not be required for that year shall 
be available for reallotment, from time to time and on such dates during such 
year as the Commissioner may fix, to other States in proportion to the original 
allotments to such States under subsection (a) for that year, but with such pro- 
portionate amount for any of such other States being reduced to the extent it 
exceeds the sum the Commissioner estimates such State needs and will be able 
to use for such year; and the total of such reductions shall be similarly reallotted 
among the States whose proportionate amounts were not so reduced. Any amount 
reallotted to a State under this subsection during a ^year shall be deemed part 
of its allotment under subsection (a) for that year. • * 

(20 U.S.C. 1412) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 612 84 
Stat; 178; amended June 23, 1972, P.L. 92-318, sec. 421(b)(1)(C), 86 Stat. 341; 
amended August 21, 1974, P.L. 93-380, seb. 614(b)(1), 88 Stat. 582. 

(Note: Section. 6f4'(b) of P.L. 93-380 provides that, effective for fiscal year 
1975 only, section 612 of the Education of^ the Handicapped Act is amended as 
follows): V / \ 

ALLOCATIONS OF AP]pR0PRlATI0N8 i 



jS*c. 61^. (a) Surm appropriated for the fiscal year ending June SO, 1975, shall be 
made available to States and allocated to each ^tate. on the basis of unsatisfied enlille- 
ments under section. 611 ^ in an amount equal Iq the amount it received from the ap- 
provriation for this jpart for the fiscal year 197 A 

0>) Any sums apjpjopriated to carry out this part for any fijtcal ye- which remain 
after allocations unaer subsection (a) of this section shall be made to Jates in accord- 
ance with entitlements created under section 611 {to the extent that such entitlements 
are unsatisfied) ratably reduced. \ ' • 

(c) In the event! ^^(^t funds become available for making payments under this part' 
for any fiscal year after allocations have been made under subsections (a) and (6) for 
that year f the amounts reduced under subsection (6) shall be increased on the same 
basis as they were reduced. ;^ \ 



^EffectlTi kttMT June 80, 1976, limited to 1 per centum (lec. &4a(b)(3), P.L. 9&>S80). 
>|QffectlTe after. June 80, 1976, Puerto Rico U deleted from tbli Hit (lec. 843(b) (IK 
P.Ii. 9»-380). 

•1800,000 on And After July 1» 1976 (iic. 016(a) (1), P.L. 98-880) If itate AllocAtloni 

for Fart B Are $46,000,000 or more (lec. Olff(d), P.L. 9&~d80). 
* Effectlre on And After July 1, 1W6, tbe followlnf lubiection (8) li Added to lec. 612(a) : 
"(3)' No StAte ibAll^ In Any flicAl ycAr, bt required to expend imounti Allotted puriuint 

to thU lectlon to cArcy out tbe proTlilons of pArifrApb (1) of aectlon 618i(b) unieti tbat 

State recelTei an am6unt greater tban the amount allotted to tbat Stite for tbe flicil 

year ending June 80, 1978." (Sec. 016(a) (2), P.L. 98>^80.) 
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STATE PIiANfl 

Sec. 613. (a) Any State which desiret to re<:^ive grants^ under this part shall ' 
submit to th^jCommissioner through its State educational agency a State plan 
(not part of a^y other plan) in such detail as the Commissioner deems necessary. 
Suchi State pldri shall — 

(1) set forth such policies and procedures as will provide satisfactory assur- 
ance that funds paid to the State under this part will be expanded (A) either 
directly or through indfvidual, or combinations of, local educational agencies, 
solely to initiate, expand, or improve programs and projects, including pre- 

' school programs and projects, (i) which are designed tp.meet the„special 
educational and related needs of handicapped/ children thfdifghout the State, 
and (ii) which are of sufficient size, scope, and quality (tf^king into considera- 
tion the special educational needs of such children) as to give reasonable 
promise of substantial prqgress toward meeting those needs, an'd (B) for the 
proper and efficient administration of the State plan (including State leader-:^ 
ship activities and consultative services), and for planning on the State and 
local level: Provided, That the amount expended*. for sjuch administration 
and planning shall not exceed 5 per centum of the amount allolted'tcrthre State 
for any fiscal year or $200,000* ($35,000 hi tEe case of the Commonwealth 
of Puerto JRico,' Guam, American Samoa, the Virgin Islands, and the Trust 
Territory of the Pacific Islands), whichever is greater; 

(2) provide satisfactory assurance, that to the extent consistent with the 
number and locatiob of handicapped children in the State who are enrolled 
in private elementary and secondary schools, provision will be made for 
participation of such children in programs assisted or carried out under this 
part; 

(3) provide satisfactory assurance that the control of funds provided under 
this part, and title to property derived therefrom, shall be in a public agency 
for tne uses and purposes provided in this part, and that a public agency 
will administer such funds and property; 

(4) set; forth policies and procedure^ which provide satisfactory assurance 
thatiFederai funds made available unSeir this part will be so used as to supple- — 
meni and, to the extent practical, increase the level of State, local, and private 
funds expended for the education of handicapped children, and in no case 
supplait such State, local and private funds; .\ 

(5) ' provide that effective procedures, including provision for appropriate 
object^ive measuremer\ts of educational achievement, will be adcJpted for 
evaluating at least annually the effectiveness of the programs in jneeting the' 
speciar educational needs of, and providing related services for, handicapped 
children; \ 

|[6) provide that the St^te educational agency will be the sole agency for 
admiiiistering or supervisirig the administration of the plan; • 

(7) provide for (A) making such reports, in such form and containing such 
information, as the Commissioner may require to carry out his funcpons under 
this part, including reports of the objective measurements required by clause 
(5) of this subsection, and (B) keeping such records and for anording such 
access thereto as the Commissioner may find necessary to assure the correct- 
ness and verification of such reports and proper disbursepent of Federal 
funds under this part; 

(8) provide satisfactory assurance that such fiscal control and fund account- 
ing procedures will be adopted as may be pecessary to assure proper disburse- 
ment of, and accounting for. Federal funds paid imder this part to the State, 
including any such funds paid by the State to local educational agencies; 

(9) provide satisfactpry assurance that funds paid to the State under this 
' part shall not be made available for handicapped children eligible for assist- 
ance under seclion 103(a)(5) of title I of the Elementary and Secondary 
Education Act of 1965; 

(10) provide satisfactory assurance that effective procedures will be adopted 
j for acquiring and disseminating to teachers of, and administrators of programs 

for, handicapped children significant information derived* from educational 



^Effective for fiscal year 1975 only, these words are amended to repd "Is entitled to 
recelTC .payments." (Section ftl4(c), P.L. 93«-380.) 

aJ^lOO.OOO In- any year when State allocations for Part B of the BHA are not at least 
$45,000,000. (Sec. 615(d). P.L. 9^-380.) 

a EffecUve after June 30, 1975, Puerto Rico Is deleted from this listing. (Sec. 843(b) (2). 
P.L. 93^380.) . A 

\ . . . . .\. 
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research, demonstration, and similar projects, and for adopting, where 
appropriate, promising educational praclaces developed through such projects ; 

(11) contain a statement of policies and procedures which will be designed 
to insure that all education programs for the handicapped in the State will be 
properly coordinated by the persons in charge of special education programs 
for Handicapped children in the State educational agency; 

(12) (A) establish a goal of providing full educational opportunities to all 
handicapped children, and (B) provide for a procedure to assure th^it funds 

• expended' under this part are used to accomplish the goal set forth in (A) of 
, this paragraph, and priority jn the utilization of funds under this part will 
be given to handicapped children Y/ho are n6t receiving an education; and 

(13) provide procedures for insuring.that handicapped children and their 
parents or guardians are guaranteed' procedural safeguards in decisions 
regarding identification, evaluation and educational placement of handi- 
capped children including, but not limited to (A)(i) prior notice to parents 
or guardians of the child when the local or State •ef'-.cational agency proposes 
to change the educational placement of the cjhiild, (ii) an opportunity for the 
parents or guardians to obtain an/impartial du;e process hearing, examine 
all revelant records with respect to the classification or educational place- 
ment of the child, and obtain an independent educational evaluation of 
the child, (iii) procedures to protect ,the rights of the child when the parents 
or guardians are not known, unavailable, or the child is a ward of the State 
including'the assignment of an individual (not to be an employee of the State 
or local educational agency involved in the education or care of children) 
to act. as a surrogate for the parents or guardians, and (iv) provision to insure 
that the decisions rendered in the impartial due process hearing reiquired 
by this paragraph shall be binding on joll parties subject only to appropriate 
administrative or judicial appeal; and (B) procedures to insure that, to the 
maximum extent appropriate, handicapped children, including children in 
public or private institutions or other care facilities, are educated with children 
who are not handicapped, and that special classes, separate schooling, or other 
removal of handicapped children from the regular education environment 
occurs only when the natdre or severity of the handicap is such that education 
in regular classes^ith the use of supplementary aids and services cannot 
be achieved satisfactorily; and (C) procedures to insure the testing and evidua- 
tion materials and procedures utilized for the purposes of classification and 
placement of handicapped children will be selected and administered so as not 
to be racially or culturally discriminatory. 

(b)(1) Any State which desires to receive a grant under this part^for any fiscal 
year beginning after June 30, 1973, shall submit to the Commissioner for approval 
not later than one year after the enactment of the Education of the Handicapped 
Amendments of 1974, through its State educational agency an amendment to the 
State plan required under subsection (a), setting forth in detail the policies and 
procedures which the State will undertake in order to assure that — 

(A) all children residing in the State who are handicapped regardless of the 
severity of their handicap and who are in need of special education and re- 
lated services are identified, located, and evaluated, including a practical 
method of determining which children are currently receiving needed special 
education and related services and which children are not currently receiving 
needed special education and relateS^ services; 1 

(B) policies and procedures, will be established in accordance with detailed 
criteria prescribed by the Conitnissioner to protect the confidentiality of such 
data and information by the State; 

(C) there is established (i) a goal of providing full educational opportuni- 
ties to all handicapped children, (ii) a detailed timetable for accornplishing 
such a goal, and (iii; a description of the kind and number of facilities^ person- 
nel, and services necessary throughout the State to meet such a goal j and 

(D) the amendment submitted by the-State pursuant to this subsection 
shall be available to parents and other members of the general public ^at least^ 
thirty days prior to the date of submission of the amendment to the Com- 
missioner. '. ' 

For the purpose 6f this part, any amendment to the State plan required by this 
subsection and approved by the Commissioner shall be considered^ after June 30, 
1975, as a required poHlon of the State plan. 



(2) '^The requirement of paragraph (1) of this subsection shall not be effective 
with respect to any fiscal year in which- the aggregate of the amounts allotted to 
the State for this part for that fiscal year is less than $45,000:000. 

(c) The Commissioner shall approve any State plan which he determines meetc 
the requiijements and purposes of this part. , 

(d) (1) The Commissioner, shall not approve any State plan pursuant-to tnis 
section for, any fiscal year unless the plan has, prior to its submission, been made 
public ifts a separate document; by the State educational agency and a reasonable 
opportunity h^^-b^n given by that agency for comment thereon by interested 
persons (as defined b^T^gulation) . The State educational agency shall make public 
the plan as finally approveS.^The Commissioner shall not finally disapprove any 
plan submitted under this sectio^^or any modification thereof, without first afford- 
ing the State educational agency^ submitting the plan reasonable notice and 
opportunity for a hearing. .i-, 

(2) Whenever the Commissioner, after reasonable notice and oppoi:tumty 
for hearing /to such State agency, 'findaV— / 
: (A) jthat the State plan has been so changed that it no longer comphes 
with the provisions of this prrt, or 

(B) that in the admimstration of the plan there is a failure to comply 
substantially with any such provision or with any requirements set forth 
in^the application of a local educational agency approved pursuant to such 
plan, , 

the Commissioner shall notify the agency that further payments will not be 
made to the State- under this part (or in his discretion, that further payments to 
the State will be limited to programs or projects under the State plan, or portions 
thereof, not affected by the failure, or that the State educational agency snail not 
make further payments under this part to specified local agencies affected to the 
failure) until ne is satisfied that .there is no longer any such failure to comply. 
Until he is so satisfied, the Commissioner shall make no further payments toJhe_ 
State under this part (or shall limit payments to programs or projects under, or 
parts of, the State plan^i^^t affected by the failure, or payments by the State 
educational agency undw this part shall be linaited to local educational agencies i 
not affected by the failure, as the case may be). ^ , * .^u 

(e) (1) If any' State is dissatisfied with the Commissioner's final action witn | 
respect to the. approval of its State plan submitted under subsection (a) or with . 
his final action/under subsection (d), such State 'may, within sixty days aft-er ! 
notice of such^ction, file with the United States court of appeals for the circuit 
^in whiclj such State is located a petition for review of that action. A copy of the 
petition shful be forthwith transmitted by the clerk of the court to the Comnua- 
sioner. The Commissioner thereupon shall file in the court the record of the pro- 
ceedings on which he based his action, as provided in section 2112 of title 28, 
United States Code. u i.« i 

(2) The findings of fact_by the Commissioner, if supported by substiantial 
evidence, shall be. conclusive ; but the court, f or good cause shown, may remand the 
case to the Commissioner to take further evidence, and the Commissioner may 
thereupon make new or modified findings of fact and may modify his previous 
action, and shall' certify to the court the record of the further proceedings, bucn new 
or modified findings of fact shall likewise be conclusive if supported by substantial . 

*^^)^The coiirt shall have jurisdiction to affirm the action of the Commissioner 
' or to set it aside, in whole or in part. The judgment of the court shall be subject 

to review by the Supreme! Court of the United States upon certiorari or certification . 

as'providedinsectionIi54oft!,itle'28, United States Code. / 
. ^20 U.S.C. 1413) Enacted April 13, 1970, P.L. 91-230 Title JL s^^^ 

Stat, 179; amended August 21, 1974, P.L. 93-380, sec. 614(d), 88 Stat. 681 582. 

PAYMENTS I ■ * ' • 

Sec 614. From the amoimts allotted to each State under this part, the Com- 
missioner shall pay to that State an amount equal to the amount expended by the 
State in carrjring out its State plan. m.J ^rr o-^a oa 

■ (20 U.S.C. 1414) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 614, 84 
Stat.481. ' 
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' ^ Part C — Centers and Services to Meet Special Needs 
OP THE Handicapped 

REGIONAL RESOURCE CENTERS 

Sec. 621. (a) The Commissioner is authorized to make grants to or contract^ 
With institutions of higher education, State educational agencies, or combinations 
of such agencies or institutions, which combinations may include one or more 
local educational agencies, within particular regions of the United States, to pay 
or part of the cost of the establishment and operation of regional centers which 
wiU develop and apply the best methods of appraising the special educational 
needs of handicapped children referred to them and will provide other services to 
assist in meeting such needs; Centers established or operated under this section 
shall (1) provide testing and educational evaluation to determine the special 
educational needs of handicapped children referred to such centers, (2) develop 
educational programs to meet those needs, and (3) assist schools and other appro- 
priate agencies, organizations, and institutions in providing such educational 
programs through service^ such as consultation (including, in appropriate cases, • 
consultation with parents\ 6r teachers of handicapped children at such regional 
centers), periodic reexamination and reevaluation of special educational projrrams 
and other technical servicejs. \ r o i 

In determining whether to approve an application for a project under this 
section, tne commissi oner; shall consider the need for such a center in the region 
to be served by the applicant and the capability of the applicant to develop and 
apply, with the assistance of funds Under this section, new methods, techniques, 
de vices, or facilities relating to educational evaluation or education of handicaoDed 
children. - 
g^gO U.S.C. 1421) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 621, 84 

CENTERS AND SERVICES FOR DEAF-BLIND CHILDREN 

Sec. 622. (a) It is the purpose of this section to provide, through a limited 
number of model centers for deaf-blind children, a program designed to develop 
and bnng to bear upon such children, beginning as early as feasible in life, those 
speciahzed, intensive professional and allied services, methods, and aids that 
are found to be most effective to enable them to achieve their full potential for 
communication with, and adjustment to, the world around them, for useful and 
meaninrful participation ih society, and for self-fulfillment. 

(b) The Commissioner is authorized, upon such terms and conditions (subject 
to the provisions of subsection (b)(1) of this section) as he deems appropriate to 
carry out the purposes of this section, to make grants to or contracts with public 
or nonprofit private agencies, organizations, or institutions to pay all or part of the 
cost of establishment, including construction, which for tne purposes of this 
flection shall inglude the construction of residential facilities, and operation of 
centers for deaf-blind children. 

(c) In determining whether to make a grant or contract under subsection (b), 
...the Commissioner snail take into consideration the need for a center for deaf- 
blind children in the light of the general availability, and quality of existing fiervices 
for such children in the part of the country involved. ^ 

(d) (1) A grant or contract pursuant to subsection tb) shall be made only if the 
Commissioner determines that there is satisfactory assurance that the center will 
provide such services as he ha^ by regulation prescribed, including at least — . ' 

(A) comprehensive diagnostic and evaluative services for d^af-blind 
children; 

. (B) a program for the adjustment, orientation, and education of deaf-blind 
children which integrates all the professional and allied services necessary 
therefor; and 

(C) effective consultative services for parents, teachers, and others who 
play a direct role in the lives of deaf-blincl children to enable them to under- 
stand the special problems of such children and to assist in the process of 
their adjustment, orientation, and education. 
(2) Any such servibes may be provided to dfeaf-blind children (and, where 
applicable; other persons) regardless of whether they reside in the center, may be 
provided at some place other than the center, and may include the provision of 
transportation for any such children (including an attendant) and for parents. 

(20 U.S.C. 1422) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 622, 84 
Stat. 182. ' 
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-BARIiT^ EDUCATION FOR HANDICAPPED CHILDREN 

Sec. 623. (a) The Commissioner is authorized to arrange by contract, grant, or 
otherwise with appropriate public , agencies and private nonprofit organizations, 
for the development and carrying out by such agencies and orgamzations. of 
experimental preschool and early education programs for handicapped children 
which the Commissioner determines show promise of promoting a comprehensive 
and strengthened approach to the special problems of such ch^dren. Such pro- 
grama shiSl be distributed to the greatest extent possible throughout the Nation. 
and shall be carried out both in urban and in rural ^eas. Such-pro^ams shall 
include activities and services designed to facihtate the mtellectual,^motional, 
physical, mental, social, and language development of such chddren; ^2) encourage 
the participation of the parents of such children in the development and operation 
of any such program; and (3) acquaint the community to be served by any such 
prosrram with the problems and potentialities of such children. , , u 

(b) Each arrangement for developing or carrying out a program authorized by 
this section shall provide for th€f effective coordination of each such program witn 
similar programs in the schools of the community to be served by such a program. 

(c^ No arrangement pursuant to this section shall provid? for the payment of 
more than 90 per centum 6f the cost of developing,- carrying out or evaluating such 
a program: Non-Federal, contributions may be in cash or in kind, fairly evaluated, • - 
including, but not Umited to, plant, equipment, and semces. • 

(20 Vkc. 1423) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 623, 84 
Stat. 183. A --^ 

RESEARCH, INN0VATI0n7''tRAININQ, 'AND DISSEMINATION ACTIVITIES IN CONNEC- 
TION WITH CENTERS ANl) SERVICES FOR THE HANDICAPPED 

Sec 624. (a) The Commissioner is authorized, either as part of any grant or 
contract under this part, or by separate grant to, or contract with, an agency, 
organization, or institution operating a center or providing a service which meets 
sucKjequirements.aaJhe.Cpmmissioaer determines to be appropriate, consistent 
with the purposes of this part, to pay all or part of the cost of such actmties 

(1) research to identify and meet the full range of special needs of handi- 
capped children; ' . x " • ^ 
Y2) development or demonstratipti of new, or improvements in existing 
- methods, approaches, or techniques, which would contribute to the adjust- 
ment and education of such children; . , ^ , . , ^1 ollio^ riPT. 

(3) - training (either directly or otherwise) of professional and allied per- 
sdmel WaWd m- prepnring:to-:engage in- programs specifically designed for 

such children, including payment of stipends for trainees and allowances for 
travel and Other expenses for them and their dependents; and " 

(4) dissemination of materials and information about practices found 
effective in working with such children. * ^ • aKoii 

(b) In making grants and contracts under this section the Commissioner pMl 
insure that the activities funded under such grants and contracts will be coor- 
dinated with similar activities funded from grants and contracts under other parts 

' •^2^0'UAC. U24) Enacted April 13, 1970, P.L. 91-230, Title VI, sec, 624, 84 
Stat. 183. . ' ' ' . 

, REGIONAL EDUCATION PROUKAMS 

^ Sec 625 (a) The Commissioner is authorized .to make grants to or contracts 
with ir^^titutions of higher education, including junior and community coUeges. 
vocational and technical institutions, and other appropriate nonprofit educational 
agencies for the development and operation of specially designed or "jo^fied Pro- 
gfams of vocational, technical,^postsecondary, or adult education for deaf or other 

S^'ln mS'^ants or contracts authorized by.'this sectiop the Commissioner 
shall flrive priority consideration to — ' ^ , x. a 

(1) programs serving multistate regions or large population centers ; 
• 2 pro-ams adapting existing programs^ of vocational, techmc^, pos^ 
secondary; or adult education to the special needs cf handicapped persons, 

^^fs) programs designed to serve areas where a need for such services is 
clearly demonstrated. 
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(c) For purposes of thli seotion; the term "handioApped perions" meana per? 
ions who are mentally retarded, hard of hearing, deaf, speech impaired, visually 
handicapped, emotionally disturbed, crippled, or in other .wa3r8 health Impaired 
and by reuon thereof require special education programming and related services. 

(20 U.S.C. 1424a) Enacted Aug. 21, 1974, P.L. 93-380, sec. 616, 88 Stat. 684. 

EVALUATIONS 

Sxc. 626. The Commissioner shall conduct, either directly or by contract with 
independent organizations, a thorough and continuing evaluation of the effective- 
ness of each program assisted imder this part. 

(20 U.S.C. 1426) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 626, 8^ 
Stat. 183; renumbered August 21, 1974, P.L. 93-^380, sec. 616, 88 Stat. 684. 

AUTHORIZATION OT APPROPRIATIONS * 

Sec. 627. There are authorized to be appropriated to carry out the provisions of 
section 621, $12,600)000 for the fiscal year ending June 30^ 1976, $18,000,000 for 
the fiscal yeair ending June 30, 1976, and; $19, 000,000 for the fiscal year ending 
June 30, 1977. There are authorized to be 2ippropriatedto carry out the provisions 
of section 622, $16,000,000 for thetfisckl year ending June 30, 1976, $20,000,000 for 
the fiscal year ending June 30,.1976Kan3 ^or the succeeding fiiscal year. There are 
authorized to be appropriated to carry; out the provisions of section 623, $26,500,- 
000 for the fiscal year ending June 30, 1976, $36,000,000 for the fiscal year endmg 
Jxmfe 30, 1976, and $38,000,000 for the fiscal year ending June 30, 1977. There are 
authorized to be appropriated to carry out the provisions of section 626, $1,000,000 
for th^ fiscal year endmg June 36, 1976, and such sums as may be necessary for 
each of the two suc'ccedinl^ fiscal years. 

(20 U.S.C. 1426) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 626, 84 
Stat. 184; renumbered and amended August 21, 1974, P.L. 93-380, sec. 616 and 
617, 88 Stat. 684. 

Part D — TjeAininq Personnel for the Education op the Handicapped 

grants /to institutions op higher education and other appropriate 
^ institutions or agencies 

Sec. 63L The Commissioner is authorized to make grants to institutions^ of 
higher education and other appropriate nonprofit institutions or agencies to assist 
them-r- ^ / 

(1) in providing training of professional personnel to conduct training of 
teachers and other specialists in fields related to the education of handicapped 
children; v * , ^ " 

(2) in providing training for personnel engaged or preparing to engage in 
employment as teachers of handicapped cnildren, as supervisors of such 
teachers, or as speech correctionists or otner special pers.onnel providing special 
services for the education of such children, or engaged or preparing to engage 
in research in fields related to the education of such children; arid 

(3) in establishing and maintaining scholarships, with such stipends and, 
allowanceb as may be determined by the Commissioner, for training personnel 
engaged in or preparing to engage in employment as teachers of the handi- 
capped or as related specialists. 

Grants under this subsection may be used by such institutions to assist in covering 
the cost of courses of training or study for such personnel and for establishing and 
maintaining fellowships or tralneeships with sucn stipends and allowances as may 
be determined by the Comihissioner. 

" (20 .U.S.C. 1431) Enacted ^pril 13, 1970, P L. 91-230, . Title VI, sec. 631, 84v 
Stat. 184. . . . . ^ 

GRANTS TO STATE EDUCATIONAL AGENCIES 

Sec , 632. The Commissioner is authorised to make grtmts to State educational 
agencies to assist them in establishing and maintaining, directly, or through 
grants to institutions of higher education, programs for training personnel engaged, 
or preparing to engage, in employment as teac&ers of h^dicapped children or as 
supervisors of such teachers. Such grants shall also be avjulable to assist such 
institutions in meeting the cost of training such personnel'. 

(20 U.S.C. 1432) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 632, 84 
Stat. 184. 
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OBANTfl OB CONTRACTS TO IMPBOVE RECRUITING OP EDUCATIONAL PERSONNEL, 
AND TO IMPROVE DISSEMINATION OF INFORMATION CONCERNINO EDUCATIONAL. 
OWOBTUNITIEB FOR THE HANDICAPPED 

Sec. 633. The CommisBloner Is authorized to make grants to public or nonprofit 
private agencies, organizations, or institutions, or to enter into contracts with 
public or private agencies, organizations, or institutions, for projects for — 

(1) encouraging students and professional personnel to work in various 
•fields of education of handicapped children and youth through, among 

other ways, developing and distriuuting imaginative or. innovative materials 
to assist in recruiting personnel for such careers, or publicizing existing forms 
of financial aid which might enable students to pursue such careers, or 

(2) disseminating information about the programs, services, and resources 
for the education of handicapped children, or providing referral services to 
parents, teachers, and other persons especially interested in the handicapped. 

(20 U.S.C. 1433) Enacted AprU 13, 1970, P.L. 91-230, Title VI, sec. '633, 84 
Stat. 184. 

• • . . ■ ■ i 

TRAINING OF PHYSICAL EDUCATORS AND' RECREATION PERSONNEL FOR HANDICAPPED 

CHILDREN 

Sec. 634. The Commissioner is authorized to make grants to institutions of 
higher education to assist them in providing training for personnel engaged or 
preparing to engage in emplojntnent as physical eduqators or recreation personnel 
for handicapped children or as educators or supervisors of such personnel, or 
engaged or preparing to engage in research or teaching in fields related to the 
physical education or recreation of such children. 

(20 U.S.C. 1434) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 634, 84 - 
Stat. 185. 

REPORTS 

Sec. 635. Each recipient of a grant under thi.s part during any fiscal year shall, 
fter the end of such fiscal year, submit a report to the Commissioner. Such report 
slmll be in such form and detail and contain such information as the Commissioner 
determines to-be appropriate. 

(20 TJ.S.C. 1435) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 635, 84 
Stat. 185. / 

AUTHORIZATION OF APPROPRIATIONS 

\ Sec. 636. There are authorized to be appropriated for carrying out the pro- 
visions of this .part (other than section 633) $45,000,000 for the fiscal ye.ar ending 
JiiVje 30, 1975, $52,000,000 for the fisgal year ending June 30, 1976, and $54,000,000 
for \he fiscal year ending June 30, 1977. There are authorized to be appropriated 
to carry out the provisions of sdction 633, $500,000 for each of the fiscal years 
ending June 30, 1975, and June 30, 1976, and $1,000,000 for tl^e^fiscal year ending • 
June 30^1977. - <. ^ ^ 

(20 U.S.C, 1436) Enacted ApriJ^13, 1970, P.L. 91-230, Title Vr, sec. 636, 84 
Stat. 185- amended August 21, 1974^ P.L. 93-38Q, sec. 618, 88 Stat. 584, 585^ 

Part E — Research "in thJe •EDtjcATioiT'oH ti?e Handicapped 

RESEARCH AND DEMQNSTRiCflON PROJECTS-VftN^ EDUCATION OF 
^lANDIC^PPED CHILDREN 

Sec. 641. The Commissioner is aiLthorizeS to make grants to States, State or 
local educational agencies",' institutions ef higher education, and other public or 
nonprofit private educational or research Agencies and organizations, and to make 
contracts with States, State or local educational agencies, institutions of higher 
education, and other public or private educational or^research agencies and orga- 
nizations, for research and related pairp^ses^ and to conduct research, surveys, or 
demonstrations, relating to eHucation of handicapped children. 

(20 U.S.C. 1441) Enacted April 13, ^Q70^ P.L. 91-230, Title VI, sec. 641, 84 * 
Stat. 185. . . 

RESEA'ACH AND DEMONSTRATION PROJECTS IN PHYSICAL EDUCATION AND RBCREA- 
, TION FOR.HANDICAPPjBD CHILDREN - 

Sec. 642. The Commissioner is authoria^ed' to make grants ta"States,' State or ' 
local educational agencies, institutions of^higher education, and other public or 

•id":' . "■ ■ 

52-822 O - 75 . 2 
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nonprofit private educational or reaearch agencies and organizations, and to make 
contracts with States, State or local educationaV'agencies, institutions of higher 
education, and other public or private educational or research agencies ana or- 
^ganizationi^ for reseairch and related purposeg'relating to physical education or 
recreation for handicapped children, and to cc&duct reaearcn, surveys, or demon- 
strations relating to physical education or Recreation for handicapped children. 

(20 U.S.C. 1442) Enacted April 13, 19T0, P.L. 91-230, Title VI, sec. 642, 84 
Stat. 186. • ' / ' ' ' 

PANBLS Of BXPBBTS 

Sue. 643. The Commissioner shall fjom time to time appoint panels of experts 
who are competent to evaluate various types of research or demonstration proj- 
jects tmder tnis part; and shall secure the advice and recommendations of one 
such panel before mlaking any gran:^ under this part. 

(2(f U.S.C. 1443) Enacted ApriJ 13, 1970, P.L. 91-230, Title VI, sec. 643, 84 
Stat. 185 / 

AUTHOBIZATION OP APPBOPBIATIONS 



Sic. 644. For the purpose of carrying out this part, there are authorized to be 
appropriated $15,000,000 for the fiscal year endmg June 30, 1976, $20,000,000 
for each of the fiscal yeafe ending June 30, 1976, and June 30, 1977. 

(20 U.S.C. 1444) Enacted AprU 13, -1970, P.L. 91-230, Title VI, sec. 644, 84 
Stat. 186; amended ^ugu8^21, 1974, P.L. 93-380, sec. 619, 88 Stat. 686. 

PaBT F^lNSTHUCTlbNAL MeDIA FOR THE HANDICAPPED 
/ . \ PU3ll>08E . ' 

Sec, 661. (a) The purposes of* this part are to promote — ^ 

(1) Jbhe general welfare of deaf persons by (A) bringing to such persons 
understanding and appreciation of those films which play such an impbrtant 
pa^t in the general and cultural advancement of hearing persons, (B) providing 
through these films eriri'ched educational and cultural experiences through 
;which deaf persons can lie brought into better touch with the realities of their 
environment, and (C) providing a wholesome and rewarding experience which 
/ deaf persons may sharfe together,; and ' - 

/ (2) the educational advancement of handicapped persons by (A) carrying 
on research in the use of educational media for the handicapped, (B) prp- 
. ducing and distributing educational media for the use of handicapped persons, 
their parents; their actual or potential -employers, and other persons directly 
involved in work for the advancement of the handicapped, and (C) training 
persons in the use of educational media for the instruction of the handicapped. . 
(20 U.S.C. 1461) Enacted ApriMS, 1970, P.L. 91-230, Title VI, sec. 651, 84. 
Stat. 186. ' 

CAPTIONED FILMS AND 'EDUCATIONAL MEDIA FOR HANDICAPPED PERSONS 

Sec. 662. (a) The Commissioner shall establish a loan service of captioned films 
and educational media for the 'purpose of 'making such materials available in the 
United States for nonprofit purposes to. handicapped persons, parents of handi- 
capped persons, and other persjins directly involved in activities for the advance-- 
ment of' the handicapped in Accordance with regulations. 

Cb) The Commissioner is authorised to— 

(1) acquire films (or ri'ghts thereto) and other educational media by pur- 
chase,..lease, or gift; / 

(2) acquire by lease or purchase equipment necessary to the administration 
of tms part; ^ y 

(35 provide, by grany or contract, for the captioning of films; 

(4) provide, by grant dr contract, fpr the distribution of captioned films 
and other educational' media and equipment through State scnools for the 
handicapped and such other agencies as the Commissioner may deem appro-, 
priate to serve as local or regional centers for such distribution* 

(5) provide, by grant or contract, for the conduct of researcn in the use of 
educational and training films ~ana other educational media for the handi- 
capped, for the production and distribution of educational and training films 
and other educational media for the handicapped and the training of persons 

— in the use of such-films and mediav including the pay^nent to those persons of 



such stipends (including allowances^ for travel and other expenses of such 
' persons and their dependents) as ho may determine, which shall be consistent 
with prevailing practices under comparable federally supported progriuns; 

(6) utilize the facilities and services of other governmental agencies; and 

(7) accept gifts, contributions, and voluntary and uncompensated services 
pf individuals and organizations. 

(20) U.S.C. 1452) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 652, 84 
•Stat. 186; amended August 21, 1974, P.L. 93-380, sec. 620, 88 Stat. 685. 

NATIONAL CENTER ON EDUCATIONAL MEDIA AND MATERIALS FOR THE 

HANDICAPPED 

Sec. 653, (a) The Secretary is authorized to enter into an agreement with an 
institution of higher education for the establishment and operation of a National 
Center on Educational Media and Materials for the Handicapped, which will 
provide a comprehensive program .of activities to facilitate the use of new educa- 
tionad technology in education programs for handicapped persQns, including de- 
siring and developing, and adapting instructional .materials, and such other 
activities consistent with, the purposes of this part as the Secretary may prescribe 
in' the agreement. Such agreement shall — • 

(1) provide that Federal' funds paid to. the Center will b6 used solely for 
such purposes as are set forth in the agreement; - 

(2) authorize the Center, subjec.t to the Secretary's prior approval, to 
contract with public aud private agencies and organizations for demonstra- 
tion projects; and * ^ 

(3) provide for an annual report on the activities of the Center which will be 
transmitted to the Congress. 

• (b) - In considering proposals from institutions of higher education to enter 
into an agreement under this subsection, the Secretary shall give preference to 
institutions — 

(1) which have demonstrated the capabilities necessary for the develop- 
ment and evaluation of educational media for the handicapped: and ,^ _ 

(2) which can serve the educational technology needs of .the Model High 
School for the Deaf (established under Public Law 89^694). 

(20 U.S.C. 1453) Enacted April 13, 1970, P.L. 91-230, Title VI, sec. 653, 84 
Stat. 187. 

AUTHORIZATION OF APPROPRIATIONS 

Sec. 654. For the purposes of carrying out this part there are hereby au- 
thorized to be appropriated not to exceed $18,000,000 for the fiscal year ending 
June 30, 1975, and $22,000,000 for the fiscal year ending June SO, 1076, and for 
each succeeding fiscal year thereafter. . ^ 

(20 U.S C. 1464) Enacted April 13, 1970, P.L. 91-230. Title VI, sec. 654, 84 
Stat. 187; amended August 21, W4.,:P,L. 93-380, sec. 620(2) 88'^tat, 685. 

Part Gr— Special Programs for Children With SPEcinc Lkarninq 

Disabilities 

research, TRAINING, AND MODEL CENTERS 

^ . ■ * . * 

Sec. 661. (a) The Commissioner is authorized to make grants to. and contracts 
with, institutions of higher education. St die and local educational agencies, and 
other public and private educational and research agencies and organizations 
(except that no grant shall be made other than to a nonprofit agency or organiza- 
• tion) in order to carry out a program of — - . „ , . 

(1) research and related purposes relating^ to the education of children with 
specific learning disabilities; 

(2) ..' professional or advanced training for educational personnel who are 
teaching, or are prepiaring to be teachers, of, children with specific learning 
disabilities, or such training for persons who are, or are preparing to be, 
supervisors and teachers of such personnel; and 

(3) establishing and operating model . centers for the improvement of 
education of children with specific learning disabilities, which centers ahtll 
'"^(A) provide testing and educational evaluation ih Identify children .with 
learning disabilities who have been referred to such centers, (B) develop and 
conduct mo^el programs designed to meet the special educational needs of 
siich children, (C) assist appropriate educational agenciesrorganiiationflpand" 
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institutions in making such model programs available to other children with . 
learning disabilities, and (D) disseminate new methods or techniques for 
overcoming learning disabilities to educational institutions, organizations, 
and agencies within the area served by such center and evaluate the eflfeot- 
ivenees of the dissemination process. Such evaluations shall be conducted 
annually after the first year qi operation of a center. 
In making grants and contracts under this section the Commissioner shall give 
speoial consideration to applications which propose innovative and creative 
approaches to meeting the educational needs of children with specific learning 
disabilities, and those which emphasize the prevention and early identifica- 
tion of learning disabilities. _ 

(b) In making grants and controls under this section, the Commissioner shall— 

(1) for the purposes of clause (2) of subsection (a),, seek to achieve an equi- 
table geographical distribution of training programs and trained personnel 
throughout the Nation, arid.. ' ' 

(2) for the purposes of clause (3) of subsection (a), to the extent feasible, 
taking into consideration the appropriations pursuant to this seption, seek to 
encourage the establishment of k model center in each of the States. 

(c) For the purpose of making grants and contracts .under this section there are 
there are authorized to be appropriated $10,000,000 for the fiscid year ending June 
30, 1975, $20,000,000 for each of the fiscal years ending June 30, 1976, and June 
30 1977. / I. » 

1:20 U.S.C. 1461) Enacted April 13, 1970, P.L. .91-230, Title yi, sec. 661, 84 
Stat. 187, 188; amended August 21, 1974, P.L. 93/380, sec. 621, 88 Stat. 585. 

, RBMALER •/ ■ 

Sec. 662. Effective July 1, 1971, the following provisions of law are repealed: 

(1) That part of section 1 of the Act of September 2. 1958 (Public Law 
- 85-905). which follows the enacting clause/and sections 2, 3, and 4 of such Act ; 

(2) The Act of September 6, 1968 (Public Law 85r926) ; * 

, _ . . (3) JIitle_3^I-:.oL-tne JElementary andLSecdndaiy^Education^ Act of 1965 
(PubUc Law.8i>-10): . 

(4) TitleslII and V of the Act of October 31, 1963 (Public Law 88-164) ; and 

(5) The Act of September 30, 196a/(PubHc Law 90-638). 

Mr. BbXdxmab. We are pleased/this morning to, have, with us rep- 
resentatives of 'two major educational assQciatiozis as well as the 
Council of Exceptional Children./ . . 

Our first witness is Mr. James'^A^ Harris^ president of the National 
Education Association; Mr; Harris, we are pleased tc^ have you with 
us, and will you please proceed. 

[Prepared statement of Mj/ Harris follows:] 

Prepared Statement of James A. Harris, President, National Education 

/ AssociATroN 

/ ' 

Mr. Chairman and Members of the Subcommittee, I am James A. Harris, 
President of the National Education- Association, which represents 1.7 million 
professional teachers, each of whom comes into frequent, if not dailjr^ contact, 
with youth who have seriou^ learning disabilities because of one or more emotional, 
physical, or mental handiciip (s) . We are extremely pleased that this Subcommittee 
Js again designing legislation to deal with an area that is replete with neglect and 
in some instances a total disregard for the basic needs ox handicapped youth. 
There are some 7.8 riiillion youth in this country with handicapping conc&tions. 
half 'of whom are not being provided a program that'meets their oasic educational 
needs, ^ • / • . ^ 

We urge the Subcommittee to move as* expeditiously as possible through the 
legislative process a'' comprehensive document that fulfills the basic, unmet needs 
of all of .tne nation's handicapped youngsters. The handicapped youth of our 
affluent society should not be made to suffer the extreme pains of despair and 
educational neglect due to counterproductive political hang-ups. 

In the event Congress does not enact new legislation wit|un a reasonable amount 
of time, we then suggest that the ''Randolph Amendment,'' S. 1264, now pending 
before~the-Se!iate~Subcommittee-on-Hanmcapped,- whic for two years 

the so-called^ "Mathias Amendment" to the ^fiducation Amendments of 1974", 
Title VI-B/Education of the Handicapped Act, be approved. 
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Should Congress grant the requested two-year extension of the "Randolph 
Amendment" to the' ''Mathias Amendment" with an authonzation o^/OSO mil- 
lion, we sincerely hope that the appropriations process does not lag too far behind 
in dealing with the educational needs of approximately eight million handicappted 
youngsters in this country of great wealth and compassionate people. / 

We recommend that the National Institute of Education set aside appro- 
priate funds to conduct research and, disseminate information to ^tatepnd ^cal 
education agencies regarding educational research, demonstration projects, and 
promising teaching practices for the educationally handicapped. 

We also suggest the inclusion of language that sets forth effective procedures for 
acquiring and disseminating to teachers and administrators of programs for hancU- 
capped children significant information derived from educational research, 
demonstration, and similar projects, and for adopting, where appropnate, prom- 
ising educational practices developed through such projects. 

We further '^recommend that language be included that encoqragea non-pront 
organizations whose constituents possess skills and techniques of imparting infor- 
mation to imti;ate dissemination of educational activities as described above in 
conjunction with local and state education agencies and other; pubUc institutions. 

We also suggest that 1978 be established as a target date by which each state. ■ 
must include all handicapped youth in an appropriate program that encompasses 
their need differences in terms of professionally trained personnel, equipment, ma- 
terials, and other basic resources. ^ „ ^. j 

We recommend that language be included that sets forth eflfective procedures 
for acquiring, training, and the updating of teaching skills of teachers of handi- 
capped youngsters. We recommehd that meaningful teachmg practices and 
Dromisinc projects be disseminated ' to teachers through seminars, workshops, 
deinonstration projects, and other similar vehicles in cooperation with local and 
state education agencies, institutions of higher education, and other aPPrpP"f*J 
organizations. We further recommend that the "Teacher Coips" concept that had 
its beginning in the GO/s to prepare teachers to serve in areas of extreme educational 
need be extended to prepare teachers to assist in fulfilling the unmet educational 
needs of the nation's* eight million handicapped youngsters. - ^ , 

NBA has a long-standing resolution which precludes our endorsement of the 
use of public funds for non-pubUe education purposes. We, therefore, recommend 
that language be included in the bill, that stipulates that federal legislation be in 
compliance with civil rights statutes, be consistent with the Constitutional pro- 
vision respecting the establishment of religion, and provide for judicial review as 
to its Constitutionality. ^ ' ^ , j i_ • o 

We also recommend that the recipients of these funds be required to implement 
' an affirmative action plan and file annual reports with the Commissioner ana 
the Equal Emplo3ntnent Opportunity Commission. . , * 

We further suggest that language be included that guarantees procedural safe- 
Kuards in decibidns regarding identification, evaluation,, and educational placement 
of handicapped children as well as providing^ f or due process, heanng and exam- 
ining all relevant records with respect to the above listing processes. We especially 
emphasize the inclusion of language insuring.that testing and evaluation materials 
and procedures utilized for the purpose of evaluation and placement of handi- 
capped children. will be selected and administered go as not to be raciaUy or 
culturally discriminatory. ^ x ' 

We further suggest the inclusion of language that guarantees the acc^s to a 
program that meets the basic needs of handicapped youth and that the state 
and local education agencies be held accountable for developing sUch a plan that 
delivers the education needed.^ „, , , u wni +1,0+ 

We hope that this Subcommittee will develop a good comprehensive bill that 
will begin 'to provide educational -programs for the four miUion handicapped in 
school and extend these programs in scope for the approximately eight million 
handicapped individuals whose educational needs are basically unmet. 
We thank the subcomm^tee for inxiting the NEA to testify. 

, STATEMENT OF JAMES A. HAEEIS, PEESIDENT, THE NATIONAL 
EDUCATION ASSOCIATION 

Mr Harris. Mr. Brademas ^nd members of the subcoimnittee : 
I am James A. Harris, president of the National Education Associa- 
tion, which represents 1.7 million professional teachers, each of whom; 



ERIC 



18 



comes into frequent^ if not daily, contact with youth ^ho have serious 
leamine disabUities because of one or more emotional, physical, or 
mental handicaps. ' 

W(B are extremely pleased that this subcommittee is again designing 
legislation to deal with an area that is replete with neglect and in some, 
^ instances a total disregard for the basic needs of handicapped youth. 
There are some 7.8 million youth in this country with handicapping 
conditions, half of which are not being provided a program that meets 
their basic educational needs. 

We urge the subcommittee to move as expeditiously as possible 
through the legidative process a comprehensive document that fulfills 
the, basic uiunet needs of all of the Nation's handicapped youngsters. 

The handicapped youth of Qur aflBuent society should not be made 
to suflfer the extreme pains of despair and educational neglect due to 
counterproductive pohtical hangups. ; 

In the event Congriess does not enact new legislation within a reason- 
able amount of time, we then suggest that the ''Randolph amendment,'-' 
S. 1264, now pending before the Senate Subcommittee on Handi- 
capped, which extends for 2 years the so-called Mathias amendment to 
the Education Amendment of 1974, Title VI-B, Education of the 
Hahdicapped Act, be approved. 

Should Congress grant the requested 2-year extension of the 
Randolph?amendment to the Mathias amendment with an authoriza- 
tion of $680 Diilli on, we sincerely hope that the appropriatioiis process 
does not lag too far behind in dealmg witB|"the education^?needs*of 
approximately 8 million handicapped youngsters in this country ^ of 
great wealth and compassionate people. 

We recommend^ that the National Institute of Education set aside 
appropriate funds to. conduct research and disseminate information to 
State and local education agehcies regarding educational research, 
demonstration projects, and promising teacriing practices for the 
educationally handicapped. " 

We also suggest the mclusion of language that sets forth effective, 
procedures for acquiring an<|>. disseminating to teachers and admin- 
istrators of programs for handicapped' children significant information 
derived from educational research, demonstration, and similar proj- 
ects, and for adopting, where appropriate, promising' educational 
practices develojtea through such projects. 

We further fecommena that language be included that encourages 
nonprofit organizations whose constituents possess skills and tech- 
niques of imparting information to initiate dissemination of educational 
activities as described above in conjunction with local and State 
education agencies and other puTblic institutions. 

We also suggest that 1978 be established as a* target date by which 
each State must include all handicapped youth in an appijopriate 
program that encompasses their need differences in terms of profes- 
sionally trained personnel, equipment, materials, and^. other basic 
resources. ^ ^ ^ ' % 

We recommend that language be included that sets forth effective 
procedures for acquiring, training, and the updating of teaching 
skills of teachers of hatidicapped youngsters. We recommend that 
^.jcneaningful teaching practices and promising projects be disseminated 
to teachers through seminars, workshops, demonstration—projects. 
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and other similar veliicles in cooperation with local and State edu- 
cation'' agencies, institutions .of higher education, and other appro- 
priate organizations. \ 

We further recommend that the Teacher Corps concept that hai^ 
its beginning in the sixties to prepare teachers to serye in areas of - 
extreme educational need be extended to prepare teacdbers to assist- 
in fulfilling the unmet educational needs of the Nation's 8 million\ 
handicapped youngsters. . \ 

NEA has a long standing resolution which precludes- our endorse- ^ 
ment of the use of public funds for nonpublic education purposes. 
We, therefore, recommend that language he included in the bijj 
that stipulates that Federal legislation "he in compliance with civil 
rights statutes, be consistent with the constitutional provision respect- 
ing the establishment of religion, and provide for juaicial review as to 
its constitutionality. ' , 

We also recommend that the recipients of these funds be required to 
implement an affirn;i'ative action plan and file annual reports with the 
Commissioner and Me Equal Employihent Opportunity Commission. 

We further suggest that language be included that guarantees 
procedural safeguard in decisions Regarding identification, evaluation, 
and educjationafplacement of handicapped children as well as>provid- 
ing for (l^e process, hearing and examining all relevant records'with 
respect to 'the above listed processes^ - 
* "We especially emphasize the inclusion of language insuring that 
testing and evaluation materials and procedures utilized for the 
-.purpose, of -evaluation. and_placement or.haTidicapped childrftn will 
be selected and administered so as not to be racially or culturally 
discriminatory. 

We further suggest the inclusion of language that guarantees the 
access to a program' that meets the basic needs of handicapped youth 
and that the State and local education agencies be held accountable 
for developing such a plan that delivers the education needed. 

We hope that this subcommittee will develop a goocf'comprehensive 
bill that will begin to provide educational programs ior the 4 millioii 
handicapped in schools and extend these programs in scope for the 
approximate) .8 million handicappedf individuals whose educational 
needs are basically uttmet. • ^ 

We thank the subcominittee for inviting NEA to testify. 

Mr. Brademas. Thank you very much, 'Mr. Harris, for a most 
thoughtful statement. In particular I would want to commend you 
for your suggestion 'thBt 1978 be established as a target by which each 
State must include all handicapped youth in an ctppropriate program 
that encompasses their need differences in terms of professionally 
trained personnel, equipment, and other basic resources. 

It seem's clear to me that one of the reasons we are here is that 
the courts of the country, and a number of State legislatures have 
been moving toward requiring that handicapped children be regarded 
as coming within the constitutional assurance of equal opportunity 
for education even as nonhandicapped children, which leads me to a 
question. ' ^ 

You use the phrase ."handicapped** in your statement. How bi\)ad 
a definition of Handicapped have you in mind. What do you mean. 
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when you say * 'handicapped children '7 How broadly would you cast 
your net? . ' \ 

Mr. Harris. In -that definition^ I would want to include anyi young- 
ster that had some type of physical or mental disorder or aisabilitjy 
that gut him in such a State that the regular offered programs left 
something to be desired as far as his basic needs were concerned. 

It mignt be that'.*he youngster is mentally disturbed^ and needs 
some kind of help in that regard ; or some of the more obvious physical 
defects that youngsters experience. 

Mr. Bradbmas. That is yery^ helpful to my own understanding, 
because in your response you single out either physical or mental 
infirmities. 1 make this point because I suppose one could argue that 
there are other kinds of disabilities that could be described as handi- 
capping in nature. 

It is important for us to get. as clear an idea as we can of the defi- 
nition of ^^handicapped children" because from the definition flows 
money. I take it,' therefore, to reiterate,- you are stressing the pliysical 
and mental aspects of handicapped children? 

Mr'.'HARRis. Yes. I am of the opinion that the staff supplied you 
with some supplementary material. I will provide.you with those 
materials. One of the documents lists the more common problems 
on the side, and includes* a number of youngsters that are mvolved 
in those categories. 

It includes Ispeech impairment, the^JoaentaUy retarded, etnotionally 
disturbed, an|i other health impairments, hard of hearing, visually 
T_ . _ 1 . 3 d, deaf, blind" and other multihandic a ipped . 



It would be these patient categories that we have reference to. • 
[Information referred to follows:] 

ESTIMATED NUMBER DF HANDICAPPED CHILDREN SERVED AND UNSERVED, BY TYPE DP HANDICAP 

Tola! 
hindicipptd 

1974-751 childrtn 
. strvid 1974-75 Mrvidand Pircint Parctnt 
(pfojKtad) unsarvad. unsarvtd' sarvad unMrvtd 

ToUlaitOtol9........^ 3,947,000 3,939,000 7,116,000 50 50 

Totlll«t6tol9 3,617,000 3,062,000 6,699,000 55 45 



ToCilH«0to5 260,000 927,000 1,117,000 22 71 

SMtCh Implirad 1,150,000 443,000 2,293,000 81 19 

MantaUyrfUrdad.. 1,250,000 257,000 1 507,000 83 • 17 



UarRinf ditabilltias..... 235,000 1,731,000 1,966,000 12 81 

Emotionally disturbod 230, 000 1, 010, 000 l, 310, 000 18 r 82 

Cribplod and othar hoalth impairad 235,000 93,000 321,000 ' 72 28 

Dtlf........ , i 35,000 • 14,000 49,000 71 29 

Hardofhiirlni 60,000 261,000 323,000 M8 12 

Visually handicipptd 39,000 27, 000 66,000 59 41^ 

DMf'blind and othar mulUhMdicipptd.....^ 13,000 27,000 40,000 33 67 

^Ettimatad total numbars of handicipptd chlldrari sarvad— oMainad from SEA't fail and wintar 1975. Information 6y 
typt of handicap was not tvaitabla and it projactad from data {K'Midtd by SEA't for school yur 1972-73. a 

'Total niimbtr of handfcapp«d chiidran atn 0 to 19 provld<td on basit of attlmatat obtalnad from various totrcn, 
includinf national actflclN and crganizationsr plut Stata and loeai dirsctort of tpacial aducation. Accordini to thasa 
smircM thf Incidanca tavalt by typtt of handicap ara n followt: tpaach impairad 3.5 parcant. manUlly ratardad 2.3 
pareant laarnini ditablad 3.0 parcant. amotlonally ditturbad 2.0 parcant, crlpplad and othar haiKh imparrad 0.5 parcant. 
daaf 0.075 pareant hard of haarlni 0.5 parcant, vitually HIndicappad 0.1 parcant, daaf 'blind and othar multlhanaicappad 
0.01 parfaflt Tha total numbar of nandicappad chiidran In tha abova catagorias rapraiantt 12.035 parcant of ail aehool a|a 
chiidran from 6 to 11 and lOlt parcant of all cMldran aaa 0 tff S. Tha population flfuraa to wMch tha Incidanca ratat wara 
appllad, wara oblalnad from tha Buraau of Caniut and^raflact tha poputation at of July 1, 1174. 

\ " 

Mr. Bradbmas. I understand, and I will make another point on 
this. I am not coming, down one way ^r the other, I am trying> to 
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undeipstan^ our focus of concern, because one could, I suppose, take 
the positidfi that a child who did ni^t speak English verv well, and 
whose main tongue%as another language is "handicapped,' and m a 
coitimon sense, one could make that point. \ 
- I take it, Mr. Harris, that you are suggesting that for purposes of 
legislation of this kind, our stress should be on physical and mental 
infirmities of the kind that you have just indicated. Is that correct? 
Mr. Harris. Yes, that is porrect. 



^ Mr- Brademas. Thank you very much 




Mr. Bell. , u ^ .i, 

/ Mr. Bell. Mr. Harris, it is a pleasure to welcome you before the 
subcommittee. On page „2 of your statement, you said: 

We also suggest that 1978 be established as a target date by which each State 
must include all handicapped youth' in iippropriate program that encompasses 
their need diflfersnces in terms of -prof^essionally trained personnel, ^equipment, 
materials, and other basic resources.^ v 
Can you tell the" subcommitltee exactly how this should be acconi- 

plished? ■ . , . . « 

Mr. Harris. Well, No. 1, yre are speaking to the tmimg m this 
paragraph, and our main point dealt with 197S as the target date. I 
am sure that there could be a variety of programs that would involve 
. some typ^ of needs assessment, to -determine what specific State needs 
were. Some States are muchrfurther along in programsj^o the handi- 
'^"^xapBed than others. : . - ""-"^ ^ 

. They would develop programs that would allow them to get at those 
basic needsr'TMs^^MggiE^sts; "Of course, some Mmi-^of fle4bility in-* the 
program that would allow them to make an. assessment, and theft an 
appropriate kind of response. 

Mr. Bell. If the Federal Government cannot or will not provide 
the necessary .funds, how can this goal be carried out? ^ ^y;':^ 

Mr. Harris. .1 am of the opinion that the Federal Government' is " 
a key in this-re^rd. So many tax sources have been worked about as 
far as they can go, and it is certainly my h6pe that there will be an 
appropriate Federal response in this regard. 

Mr. Bell. What if the Federal Government doesn't, >vin the btates 

^^Mt, Harris. I don't think the States have done it. I could under- 
line some of the needs for the Federal Government to do it. Programs 

' that I h^ve experienced personally, and I have had a chance to ob- 
serve, have been generally quite inadequate when left up to the local 

\ and State sources. : " ' , , /. i • ^ 

Mr. Bell. Mr. Harris, your statement establishes a fairly strong 

' position regarding the Federal Government. But suppose that the 
Federal Government does not or can only provide a very small part 
of necessary funding. / , ^ -n x 4.- 

Mr Harris.,1 thmk that we could find a good many illustrations 
that would point, out that if the Federal Government does not do it, 
it will not happen. I think that it would probably be reasonable to 
make that kincl of assumption as far as some States are concerned. 
' The fact that the needs^exist, and' people are aware of the needs, it 
does not necessarily mean thatlt is gomg to happen today. The Federal 
Government, as we all know, has generally been most effective in 
- — th^^^eas that ha ve b een^overlo^kedT-or-where-people-have-been- 
unable to respond or have failed to resj^ond for some reason. 
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I guess, if I had to make a fiat statement as to what would happen ' 
if the Federal Government did not do it, I would say that some States' 
Would make a fairly reasonable effort in this regard, and that other 
States might do virtually nothing. I \ 

Mr. 3ell» You know, Mr. Harris^ that there is a real budget 
problem in this country. There is a question of how much-wercan do, 
md how far we can go. It is very vital that we make /some con- 
tingencies in case the Federal Govemtrient does not do some of the 
thinap that you ask., . , ' / 

^ Mr. Harris. I can appreciate the fact that there is a budeet 
pioblem. . ^ . 

Mr. Bbll. I know that we should do all the tWr»gs that you efe 
talking about, but maybe we cannot.V j 

Mr. Harris. I can appreciate the fact that ysre are in ai budget 
situation that has been unparalleled in recent years, arid, it is'-coina-' 
plicated. Yet, I think that when we are (iealing in terms of young 
people, they should have a special kind consideration because they 
jure at a iinjejE^^^^ either their needs get met, or in many 

^instanciSs^Iiey sp)end the rest of their life with those needs unmet. 
" If we do the kinds of things that allow yolmg people to get away 
from us as teachers at a crucial time in their Ufe, no matter how much 
you put into a program in later years, you can only recover a certain 
portion of that. 

' It is not just a humanitarian thing in terms of meeting the needs of 
the young person. I think that as we think of our own needs as a 
country, and the communities that rely upon young people being able 
to produce at their full potential, it is to our econonnc advantage, not 
only on a short-term basis, as we keep young people in school and see 
that they^ get the proper training, but on the long-term basis when we - 
want them to be producers, and we either have, or have not, provided 
them with the skiJls that make it possible for them to fulfill tliat rcle, 

Mr? BsLL.. I might agree with you in all the things you are saying, 
^but there still exists a cost problem. This is the question that I pre- * 
vipusly raised. For example, what /would the proposals and suggestions 
mentioned in your statement cost? 

Mr. Harris. There was some indication of funds in the testimony 
when we thought in terms of the Randolph amendment. We are talking 
about authorization of $680 million. 

Mr. Bell. Would that amount meet all the needs you have 
discussed? 

Mr. HARRis.That would not meet all of the needs, but it certainly 
would as far as the extension of the program in terms of the kinds of 
things that are currently happening. But it js iin" expensive matter, 
and we know that. Yet, it is a very necessary one. 

^I would hope that the kind of eflFort that it takes to approach prob- 
lems thwt just cannot wait would be exerted. ^ 

_ Mr. BsLL. Am I to understand,' Mr. Harris, that you are considering 
the $680 million figure, and mayl^^ving up some of your other ideas; 
or would $680 million cover everything? 

Mr. Harris. I think that if we talk about the program as we 
envision it, we think that-it could come somewhere close to meeting 
the needs of these youngsters, we are thinking in terms of $3 billion. 
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_kx. Bell. We are how thinking in terms cft $3 billion. As a realistic 
and pi'actical man, you knqw that such a goal is not going to be met 
under,, present circumstances. 

Am 1 to understand that you feel that thie figure should be $68Q 
million, in light of current circumstances, of our budget and other 
economic problems? \ * » 

Mr. Rabbis. I see that as somewhat of a poor sjBcond. 
Mr. BiCLL. A poor second? . . . 

Mr. Habbis. It would extend the present program which has it in 
the kind of inefjuities that I describea here, and only a fraction of the 
youngsters havttig their needs addressed. 

Mr. Bbll. If I understand yod correctly, you think that the $680 
niillion would cover just a fraction of the youngsters? 

Mr. Habbis. Yes, that is true, I "think that we would want to do 
better than that. As you have expressed, and I realize that it is not the 
day when we can do all of the tnings that we would like to do, when 
we consider our total list of things. r 

Yet, 1 would think that the,,type of thing that I would like to see 
happen is that education, and especially in this critical area, would 
get a| higher priority than that wnich has been demonstrated in the 
past. That i^ sort oi the intent of this testimony. ' 

Mr. Bell: Mr. Harrisj don't think that I am being hostile, because 
I am not. I' am in sympathy , with what you are trying to do, but I 
KSVe to ask 'these questions. ' 
. y Is this the NEA's top priority in edu(^afcion? 
\ Mr. Harris. This is not our top priorjrty. * . 

Mr. Bell. What is your top pnonty,? _ • 

> Mr, Harris. Our top prionty is to move to the position of having 
. the Government provide a third of the local school dollars. Now we 
know that the Federal Govermnent is right at about 7 percent. Now, 
we realize the fact that this may be an unrealistic figure in terms of 
right today, but it is the direction that we feel that we must move, if 
N educatijwial needs of the young people of this, country are going to be 
^ met. T^n we start dealing on the winnine side, rather than having 23 
. percent of our youngsters failing to graduate from high school, and 
S'% adding to the welfare rolls, and unemployment, all of those things that 
y are really a drain on the economy. V 

The local budgets are doing about as well as they can be- expected 
to do in this day. 

Mr. Bell. Thank you, Mr. Chairman. 
\ / Mr, BRADX3iiAR. Mr. Lehman? 

■• Mr. Lehman, I geit a lot of the flack from the pubhc school system 
\ even now with regard to handicapped children, because of the 6 years 
\ that I served on, the Dade County School Board. , , / 
\ ' One of the problems I get is' the appearance of these bcrdsrane cases 
\ of so-called handicapped. Nov;, of course^ undnr t:he hew decisions, 
/ the Dade County School Board has to provide funding for those handi* 
/ capped children that do not, or cannot fit into the handicapped classes 
of tne school system, , - . . 

There is a constant battle between what the parents say is a satis- 
' factory public school place for their child, and what the school system 
says is adequate for the child. I am caught in the crossfire between 
what the parents say is good .enojigh, and what the school system 
evaluates is good enough. V * ' 
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Of Course, the parent who wants his child in an educational environ- 
ment, separate from the public schools, which would cost the school 
system $3,000 to $5,000 a year. This has two thrusts. One, it takes the^ 
child out of the public school system, wken the organization has its 
impact; secondly, it really — ^— . \ 

I just wonder if that is a heavy bnrden on our school system. Have 
you got a program; or anj advice, • * any help in this bill that would , 
kind of help with these kmds of expcv^ses. 

Do you know what I am trying to say? I know there is an area of 
autistic kids that don't seem to fit in anything in the public school 
program that I have seen. Then,, we also get these kids with what the 
parents call ''learning difficultif^^," and they don't want to call them 
mentally retarded, and all. 

^ I just wonder if you had in mind anything that we could put in this 
bill th^t would take care of this problem? 

Mr. Harris. First let me say that we would certainly want to 
argue for them being included in the regular school program,/because 
they cannot go through life separate, and isolated, and segregated. 

School training, school experience such as that never realty equips 
them for fiinclioning in a Sor.iety where they are ixoi just catered to in 
.that kind'pf regard. In addition to that, I can understand that many 
parents in desperation have had to put their children away from a pro- 
gram that \^as grossly inadequate to try to do the best that they could 
for tfieir youngster. Many times that meant putting them in a private 
schooL ' 

We would- strongly encourage building the public school programs, 
30 that the youngster could get adequate consideration in the regular 
schools. 

Mv, Lehman. I think' that you are going to have to really-^if you 
would yield back to me. I find that the average special education ad- 
ministrators, even in the big scity school systems, have come down the 
line from inadequate sensitivity training to the needs of the pai'enta, or 
the needs of the child. ... 

Even in a school system the size of Dade. Cotmty with a quarter of a 
million people, they have>.very difficult time, not necessarily with 
the phvsically handicapped, but the marginal emotionally and 
physically handicapped, to really do the kind of job that is required to 
be^"done\ 

What I find. out, and this is over and over again. This is not an 
isolated case. I think that the parents are very concerned about the 
sti^a of handicap program in the public schools versus the kind of 
elitism, almost, in the special schools outside of the system. Do^you 
know^ what I am 'trying to s^<y? 

Mi*. Harris. I know what you mean. ^ 
Mr. Lehman. I know that these kids go to these classes, if they 
go to a regular school system, and I don't know if yoii have ever 
heard the term ''occie," but they are called '^occies" oy the regular 
' p-^ schools and elementary schools. The special education kids are 
**occies," which s^^8ans that this is a term that comes from occupa- 
tional therapy. ^ 

These kids get sbme pretty rough treatment, and they don't need 
that, you know. I wonder if the basic problem now is going to be the 
cost of how to prevjent the ballooning costs of the school systems pick- 

l ■ ^ 
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""ing up the costs, whefi the parents say that they cannot get this kind 
of training even in the Dade County school system on how to deal 
with these marginal problems of the kids that become stigmatized by 
being' part of the regular school programs, which- is a pretty tough 

road to hack. . 1 1 4.u • 

I find out that parents over and over agam would rather see tneu* 

kids come home with F's in their regular classes than to be passmg m 

the special classes. They do evcry^thing in the world, in many caseS; 

keep these kids out of these handicapped classes on the mental level. 
They just don't wan* their kids lumped with the bram damaged 

kids. Thev don't want them lumped with the kinds that are too of ten 

f'ouped toge^^^^er with the kinds of phvsical and mental problems, 
his is a. touchy area, and believe me it is a hot poiitical issue, when 
' some of these parents get to dealing with you on this level. 

Mr. Harbis. I guess that I probably could toj^your story on some . 
of the names that kids are called in school, but 1 don't thmk that 
we provide-;^ 

Mr. Lehman. ^^Occie" is a Euphemism. u i r 

- Mr. Harris. I don't think that we provide special^ schools for 
kids simply because they are called certain names. I think that it 
does point to the demonstration of the fact-that certain, teachers and 
administrators might not be as sensitive to the problem as they ought 

^^This is one of the things that are pointed out here. There needs to. 
be special training for, and special seminars for, and so fortn, people 
who are going to be involved with these youngsters, so that they can 
deal with them effectively. , . u i 

There are certain extreme kinds of case? that tne school wouia 
not be able to handle, the regular school programs. 

Mr. Lehman. I don't want to pui'sue it, but these are not the 
extreme cases. I think that the proWem is there m the borderhne 
menial and emotional cases, and there is no reason why a school 
system as large as 250,000 kids in Dade County could not accommo-- 
date without going to private schools any type of th^se problems, if 
they had the right kind of funding, and the nght kind of program. 

I think that this biirshould lend itself to this kind of an effort. . 

Mr Harris. I think that we are 100 percent in .agreement on that, 
and I would probably even go further than the borderline cases. I 
think that when a child's disabilities'^ can be dealt with effectively, 
and he can still be a part of the overall program, that he is ger.tmg 
two beubuts. He is not going to, some day after his Gchooung, t^ce 
the shock of having to cope in the woria with people without thesee 
particular disabilities that he has experienced. ■ 

So, I think that we axe saymg exactly the same thm^, ^nd 1 thxn^ 
that it is somehow for the teachers and the staff involved that trammg 
is needed * ^ 

Mr. Lehman. One other question. What did you learn about 
handicap education during your trip to China? Do you think that it 
" would be good for us to go over there and study that? 

Mr. Harris. I think that it would be good for you tdi^go over there, 

and study that. . \, i . \u- 

Mr Lehman. What other kinds of systems are doing m this respects 
Do. thev really go back and try to do anything? Did you run mto any 
situations like this whUe you were there? 
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Mr. Harris. I cannot recall a specific program designed just for the 
handicapped youngsters. I ^vish I could adcfress myself to that. 
' Mr. Lehman^ Ma>*be we both ought to go over there and look at 
that. 

Mr. Brademas. Mr. Peyser. 

^ Mr. Peyser. Thank you, Mr^ Chairman. v 
ih.' Mr. Harris, I am glad to have you here with us this morning, and 
to have your testimony. I am only going to ask you one question, 
because many things have already been covered and time rapidly runs 
on this mbmingr • ; 

You say on page 2 of your testimony.^ 

We are also suggesting the inclusion of language that sets forth effective pro- 
cedures for acquiring and aisseminating to teachers and administrators of pro- 
grams for handicapped children ... 

i Now, the conclusion that I drew from that, and I concur with this 
from' my. own experience, is that the information on programs that 
exist right now does not ei9Fectively reach the teachers and administra- 
tors. - 

Would you mind elaborating a little hdt on this, and what your 
suggestioife would be? 

Mr. Harris. Yes, I find that as many times as I have a chance to 
visit various schools systems in various places, and I do this fairly 
regularly, I find things happening in one area that seem to be fairly 
well along the line, and other places almost like they have never heard 
of what is taking place in these areas. 

I think that just the sharing of information in some instances 
would be a good bit of benefit. If there were some type of organized 
System that would allow that to happen, I think that it would be 
a fringe benefit. 

Mr. Peyser. Under the present legislation there are distinct 
programs for the handicapped that are federally funded, or have 
Federal money involved. Are you suggesting that we may very well 
not be getting our money's worth out of the total program because the 
lack of information thai erists in many of the areas that could be 
availing themselves of aS^itional help for understanding what the 
program is? 

Mr. Harris. I suppose that'this is a fair statement. Just as we 
know, the normal^ channels for communication handle the Teal 'prob- 
lem^, and that information gets disseminated readiljr. Yet on aunost 
any kind of problem that has arisen and has received widespread 
attention, I have encountered many instances of that same type of 
thing being dealt with without a problem, very effectively, and people 
are; quite nappy and feeling satisfied that they were moving m the 
right direction. . .. 

Xet, that is really not news, as we know, so the chaimeldoes not 
take care of it. It would seem to me that if we cause that to happen, 
we vould benefit from it, and probably get a little more mileage out 
of the funds than we do. ' 

. Mr. Peyser. As time goes on, in looking at/ this whole program, we 
.definitely should try to concentrate on how effective we are in getting 
the mesbage out of what we have to offer, because 1 think that there 
are school districts that do minimal where they could, even within- 
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the fraltnework of the. present programs; do a great deal more, if they 
had inf(OT^ation of what the yhole thing is about. 

I think that this is a key part, and 1 very much approve of what 
you ar6 saying here. Also, perhaps with the Chairman's help, we can 
see just how far we are going in getting this information out. 

Mr. Harris. I would add to that thaVI also encounter a lot of 
frustrated people who are kind of ashamed of what they are dping. 
They know how to do better, but they have not been able to find the 
means to do it. 

I guess that' I find that probably as much or more than any; situa- 
tion. I find individual classroom teachers that will just sigh in des- 
peration, and say: .*'Look at that.'- They know they are just maKing 
a feable effort at something. ^ 

I can recall in many instances in my teaching for 27 years that 
there were all kinds of times when I needed help with problems, and 
I knew I needed help and asked for it,, and the help was not available. 

So, I think, that if we were to take the attitude that the distribu- 
tion of how to do it^ type of information was a substitute for providing 
the means for an effective program would not be as effective as the 
two kinds of goals . « ... 

Mr. Peyser. Thank you, Mr. Chairman. 

Mr. Brademas. Mr. Cornell? ' , xi. x at 

Mr. CoRNEt/L. I would like to follow up on the questions that Mr. 
Bell aaked. On the first page of your statement, you mention that 
there are some 7.8 million youth in this country with handicapping 
conditions, and you say that half of them are not being j)rovided a 
program that meets their basic educational needs. 

Then later on, a5^ Mr. Bell pointed out, you mentioned that ap- 
parently your organization would be satisfied with the extension of 
the Randolph amendment, which would provide $680 million. ^ 

Now, am I to conclude, therefore, if that werp. done, still only halt 
of^tiie handicapped would be reached? — TTTi.i i-' 1.4. 

Mr. Harris. That is not an accurate concept. We felt this ought 
to happen if nothing else happened. Certainly that is a far cry from 
a reahstic approach for dealing with this problem. 

Mr. Cornell. I noted also that you felt that the local govemmente 
and State governments' were probably doing as much as they could 
from a financial point of view in subsidizing„.as it were the education 
of the handicapped, and more would have to come from the Federal 
Government. ' . , j 

Obviously, you would not think that $85 for a handicapped person 
wbuld be anywhere near adequate to reach the suggestion that by 
1978 each State must inplude all handicapped children in their pro- 
grams, because^ according to my figures that is w;hat,you ore getting 
from the Federal Government, $85 per student. 

Mr. HxiiRis. I was not suggesting the extension of the amendment s 
appropriation as a realistic approach for solving tHe problem of meeting 
the needs for these young people, riot at all; ^ .o i.-iv 

Mr. Cornell. You aid mention a figure, I beheve, of $3 biiuon. 
Is thatn^ht? " 

Mr. Harris. That is right. „. ' , t 

Mr Cornell. You felt $3 biUion would be necessflxy from the 
Federal Government in ord§r to achieve this goal that ali handicapped 
children be incorporated in the school programs? 
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. MrrHATwrs. T^^^ - ' ^■ 

Mr. Cornell. Thank you very much. 

Pn^jL"^^*^""^^- ^^"""^ you again, Mr. Harris. We appreciate your 
commg'here, and your thoughtful testimony ' ^ 

■Ai?^hJ'J^^'^^^^^^\^^''■^^^^^'^ '^^ "^smtraub, assistant executive 
directorof the Council for Exceptional Children. 

Ti.r^w !^^^^*ruub we are glacf to have you with us. To the extent. 
Mr. Wemtraub, that you can focus on the principal recommendations 
and pnncipal pomts of your analysis that would be very helpful and 
your entire statement will be included in the record. 
[Statement and insert follow:] "' 

Prepared Statement of Frederick' J. Weintratjb, ' Assistant Executive 

fc^rtarvr."™"' ''r"^ ^^^^ ExcEsr. 

Mr. Chairman, Members of the Committee: We are most crateful for the' 
iiril^^l^^ apoear before you today to offer our S^mSentsS r^^^^^^^ 

Jo theSnaHnn'lf'?>,^^w "^T^^^^^^I A^^^"-JV P^°P°^^^ significant amendments ' 
nnH T iT^i^ ?i of the. Handicapped Act My name is Frederick V. Weintraub 
x^^ ^°j^^^^P°^^*^^?^, of Assistant Executive Director for Governmental Re- 
lations at The Council for Exceptional Children. ^iiiiucuum ix,e 

As you well know, Mr. Chairman, The Council for Exceptional Children is a 
!if fK^'fi organization with a membership of approximately 65,t)00 professionals 
in tne field of special education. ^ ■ y r- 

As ymi also well know, Mr. Chairman, we have been bef6re this distinguished 
lanel on orior occasions in recent years to offer our comments and recommen- 
dations relative to tms legislation. Therefore, we will today dispense with a 
further: reiteration of the well-documented need for this measure, arid instead 
p^^ifo'^pJ^n^r* "'^''^ '""S consider to be the major legislative issues remaining 
as the Congress moves towards what wc trust wiU be approval of the amendmenta! 

We have viewed with pleasure the significant advances made in the 93rd 
congress toward the achievement of two primary objectives on behalf of handi- 
capped children, namely; 
An appropriate public education for aH of America's handicapped children: and 
A guarantee of the essential rights of handicapped children ^and their parents 
witnin the total educational environment. 

P„w?nV!^^o^''oS?' ;u^ ^^y^ firmly in place, primarily, under the aegis of 
A 1 ^^^ .^3-380, the Education Amendments of 1974, the foUowing: 
A ba^ic aid to the states program for the eduqation of handicapped children, 

^i^l? significantly expar^ded in authority and appropriations bv the 

9«3rd Congress; 

A Bureau of Education for the Handicapped, securely placed at the top of the 
administrative ladder foi; maximum visibility and maximum advocacy on behalf 
of exceptional children ; v 

A TT.andato to the states to prepare and submit to the Commissioner a compre- 
nensive ulucprint for the education of all* handicapped children in each state, 
including a detailed timetable for implementation of such a blueprint: 

A pnority in the use of EHA, Title VI-B funds, for children not now receiving 
an education program; ^ 

A plan from the states for the provision of due process guarantees to all children 
served and their parents; , 

A plan from the ^states showing how all handicapped children will be educated 
in the least lUDOiiCtive environment; 

A plan from the «tntPfl .^ihowing how they will prohil^it the classification 
of children in a racially or culturally discriminatory manner; and 

A deinstitutionalization incentive in educational programming for children 
counted and served under the special entitlement of Title I, ESEA, for handicapped 
children In state-supported facilities. 

But despite the tremendous strides realized through the refinement of both 
national ana -i-te policy toward the llquldallun of one of this Nation^s last islands 
of extreme neglect, we find ths Bureau of Education for the Handicapped reportlnfr. 
in 1975 to the Congress that only 55 percent of our school-age handicapped 
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children and a meager 22 precent of preschool-aged'iiaTTdTcapped-childre^^ 
receiving the public education programs which they so desperately require if they 
are to^take their rightful place alongside their nonhandicappcd peers m adulthood. 

Moreover, we observe one Member of the Congress stating flatly m Chamber 
remarks of March 20 of this year: '*In all, 3:9 million children are standing; jn the 
waiting lines for the fundamental equal educational opportuTiity on which our 
TJatioA is based.'' The Council for Exceptional Children believes that it is time for 
the Congress to take one more step to get^that school -house door open, and keep, 
it open, once and for all. , . , , . , 

Mr. Chairman, the legislation pending before you would authorize a further. 
Wen more substantial federal impact toward the guilrantee of an appropriate 
public eduojition for America's 7.8 million handicapped children. We most hear tuy 
endorse both the gencraL legislative objectives and the specific features of this 
significant leidslative vehicle. Furthermore, we feel that this legislation, having 
undergone continuing refinement since the beginri^ng of this decade, having been, 
-analyzed and debated in^nnumerable public forums oyer the years, having . 
gathered to itself the endorsement of 'a ^ide array of organizations and hundreds 
of thousands of parefits and other eoneeimed citizens-^should now be moved and 
"moved immediately. Quite Ibluntly, everyday of continued delay may mean.that 
one more exceptional child may not be abl\to turn that corner to freedom and 
fulfillment. \ . ■ \ xi. 

Mr. Chairman, we would like to take this opportunity to comment on three 
paramount features which we feel most strongly must be contained in these 
important amendments Qf the Education of the Handicapped Act. 

EDUCATION FOR ALL ^ • 

federal legislation for a number of years has promoted the achievement of a 
•'full services" goal, namely, making available to all of our handicapped children 
an appropriate educational opportunity at public expense. But no legislation as 
yet has rnoved to provide a precise guarantee for children of school age, a basic 
floor of opportunity that would place all of the school districts of the Nation m 
compliance with' the Constitutional right of equal protection with respect to 
handicapped uhildren and ^roiith. ^ . ^ ^ I c 

We suggest that the ease-bv-case, ''hit and miss" approaeu tO the guarantee. ot 
ehildrd^'s rights within the total educational environment must be terminated, 
and we further suggest that such a termination by legislative design constitutes 
that next logical and appropriate direction at the federal level. 

We therefore recommend the establishment of A permanent comphance mechan- 
ism which will .unsure compliance in every stater with those guarantee-^ for w-^iz.. 
assurances are already sought in federal Icgiislation : ' .i t i j. u- /u 

That every handicapped child of school age has in fact available to him/her a 
free, public education; / . . ^ x 

That every handicapped child in a publi/education program is m fact receiving 
a free education, at no additional cost' to/parents or guaVdians;^ 

That every handicapped child is^ in^fj^t Jbeing educated in the least restrictive 
environment: / - ,. • , 

That every handicapped child and/his/her parents, guardian, or surrogate are 
afforded all of the essential due pro^ss guarantees in all matters 'of identihcation, 
evaluation, placement, and re-evaiuatiou; and . , j 

That every^ handicapped ehild^s protected against testing raatcrials and proce- 
dures used for classification^ a/d placement "being selected and administered m 
such manner as to be raciallv/px^lttlrally discriminatory.* u • 9 * 

What do we see as the essential ingredients of such a comphance mechanism r 

1 A compliance board/fcased at the state level, composed of knowledgeable 
and concerned citizens,/inandated to monitor educational systems to insure 
protection of rights and4yandatcd to receive and make dccisions.upon complaints 

of rights noncompliance. ^ , t4 j i- i. 

2 Rcsponsibility/isted in the U.S. Commissioner of Education to review any^. 
report'from a give^ state broad of substantial noncompliance which hsa noc been 
remedied within/reasonable time period. . . ^ « j i 

3. Responsibility further invested in the U.S. Commissioner to cut off l<ederal, 
state, or loeaFfunds for education until such time as noneomt)lianee has been 
remedied during the pro6fes3 of which the Commissioner shall himself afford 
. appropriate due process for the aOeged offending school district or state, or both. 

Mr. CjSairman, such an approach would have advantages for all: 




— Ir-Ev^ery-^ohool district wouia~wftmn a reMbnable p time after estab- 

lishment of these boards,>ave a clear picture of exactly what they should or should 
not go relative to handicapped children. . ' 

.2. Such a board could bring valuable^ expertise and advocacy to the cause of 
children's rights within the State itself. ^ uac ui 

3. Such boards would seek to balance authority bel;ween the stateand its tra- 
ditional responsibiJity for education and th^ national government, with its 
respbnsibihty to guarantee Constitutional rights. 

Mr. Chairman, the states are now in the process of developing their new state 
?l5?i rfquireraente as set forth in P.L. 93-380, the Education Amendments of 
1974. Amendments now before us, if enacted, would not alter that process, 
but rather place the capstone on t^bie process of achieving the "full service to all'* 
• objective.^ It might even be reasonable to assume the need for a "phase-in" to"' 
any new formula for distribution of funds under the basic grant program. If one 
puts aU^ of these ingredients tocsther, it might be mosit appropriate to set a final 
target rir.te at the bcgianing of fiscal 1978 in which at a minimum every handi- 
cappeG cmld of school age is guaranteed an education, State-plans are to be imple- 
mented, and a comphance board on behalf of the rights of handicapped chilc&en 
is in existence. The states would have sufficient time to tool lip, and any excuse 
for noncompliance in enforcement of the basic rights of children could be charac- 
temcd as whoUv suspect. 

1 Mr. Chairman, it is worth noting that the first comprehensive 

v5Si on behalf of the education of handicapped children was enacted in 
1907 ; n woula indeed he a fitting capstone to a decade of effort and concern on the 
part of ^e Congress to enforce right to an education before 1978. 

Mr. Chairman, we are prepared to sumit to this panel legislative language to 
aciiieve the objective just discussed. / 
■ ^ ■ ^ . ' ■ / ■ ■ 

SEA RBSPONSIBIXiITIES / ' 

One of those requirements iftost urgently needed, and under serious considera- 
"jfJi ss part of the amendments now before the Glommittee, is the stipulation 
tnaty^z state education agency oliall b,^ the soie agency for carrjring oiit provisions 
of this part and shall supervip.e all education programs for handicapped children 
within the given state. / , 

Bfgardicss of whether another state agency /within the state is in fact admin- 
istering an educational program for handicapped children, it is both. appropriate 
' and.necessaxy that the agency designated, as ^^educational"* should fiave priimary 
responsibility for at least the following reasbns: 

To centraDze accountability; /' 
. To encourage the best utilization of educational resources; 

To guarantee complete and thoughtful implementation of the comprehensive 
state plan for the education of all children within the state; 

To ensure day-by-day coordination' of efforts among involved agencies; and 

To end the practice of "bumping'^ children from" agency to agency with no one 
taking charge of the child's educational well-being. 

INDIVIDUAIjIZED proora^s 

The movement toward the, individualization of instruction, involving the par- 
ticipation of the ohild .and the purdufc, as well as all relevant educational profes- 
sjonaw, ib <i. trend gaining ever w^ider acceptance in numerous quarters throughnut 
the Nation. In point of fact, this Congress and this Committee have already ex- 
pressed ^their attention to the need for increased individualization in at least two 
public^laws: P.L. 93-112, the Rehabilitation Act Amendments of 1973, and P.L. 
' 93-380, the Education Amendments, of 1974. 

w 4n know/ we at the Council have Wg been interested in the so-called 

individualiwd written plan" for handicapped children for two fiinHamentai 
reasons: * ' 

Each child requires an educational blueprint custom-tailored to achieve his or 
her maximum potential : and ^ ' 

All principles in the child's educational environment, including the child, should 
nave tne opportunity for Input in the development of the plan. 

We feel that these amendments must contain such mandate of an individualized 
, plan including at least the following ingredients; ^ 

1. Subh plan must be developed in consultation with the teacher, the parents 
or guardian of the child, and, where appropriate, the child himself. 



' 2, Such plan must include a statement of the childls present levels of educational 

^*?°Suctrpto statements of the short-term instructional objectives 

*^;4^Such p^lan must contain a statement of the specific educational services to be 
■provided, and the extent of integration into the regular classroom. • * ^ 

- 5. Such plan must show the projected date for the imtiation and anticipated 

duration or services. i. •* c.,-oiii« 

6. Such plan must include in everv way "possible objective criteria and evalua- 
tion procedures/and schedules for determining whether instructional objectives 
are bointc achieved ^. " ' 

^ 7. Such plan must be reviewed at last annually in consultation with parents or 
guardian, and revised where appropriate* . ^ # au - + 

Mr Ghni'^nan, few would take issue with the proposition that one of the^ most 
difficult tasks for the Congress of the United States is the development of equitable 
and effective formula^ for the distribution of Federal monies to a Nation 213 / 
miUibn citizens, SO-plus divergent States and Territories and ^^^^^f ^^liJ"?^,^ / 
localities. The extensive debate which has accompanied the search for tne ngnt /, 
formula in the legislation before you is perhaps the most current .witness to tnat, . 

proposition. ^^^^ aU involved quarters that The Council for pceptionai 
Children has long supported the so-caUed "excess cost*' approach in the distnbUr 
tion of funds at the federal level for special education and related services. We 
fuUv understand that such an approach i« contr6Versial, that there are genuinely 
problemmatical factors in the implementation of such ^/^^^ijig mechanism. 
While we stiU.beUeve that "excess cost" offers as sound a formula as any other 
being considered, we maintain a completely open mind on the question of a 
alternative formiia if such alternative is deemed more satisfactory by the leader- 
ship of this Coinmittce. - . . ^ _i XU ^ Jillo/I 

' farentheticaUy, we have also been quite willing to support the so-^aUed 
"mX«" (afteV Sen. Charles McC. ^athias, R,-Md ) ^ormiUa as an mte^^^^ 
mediate funding mechanism pending ^^^^ CW^sional dis^^^^^^^ 
formula question. It is our conviction that the characteristics of anv forrn/jla arc 
iSnnected with at least a "baU park estimate" of ^ow much money th^ 
Congress has in mind in annual authorizations; and, consequently, both questions 
must be dealt with concurrently. ' , - . ^ jt niJ • rr>»rx ' 

But the Council has an even more fundamental cpnviction, Mr. t^^airman. 
nimelv that the guarantees of an appropriate public education for aU ha^^icappea 
Sen contZTin this legislation Ure far more important than the desig^^^^^ 
formula contained in the same legislatidn. Correspondingly, tue debate oyer the 
best Srmula should not be permitted to hold the larger mission of this .legislation 

'""TWrefort w?^^^ our remarks today by calling upon the leadej4l^^^^^^^^ 
Committee, which has the expertise secona to none and P^i***^^^ 
second-to none, to take peronal charge of this question, and bnug a flebate whicH 
has been painfiiOly overextended to an early conclusion. . ^ JJ r> -w^ 
Mr Chairm^; we again thank you for^he opportunity given the Counca to 
appear today on behalf of handicapped chUdren. In closing, may^ simply 
rdterate that we stand prepared to make the full resources of T^e Councd for 
EStional avaMe to this Committee it fulfills its legislative charge 

on this important iaiue. / - 

STATEMENT ol FBEDERICK J. WEINTRAUB, ASSKTABT 'EXECTJ- 
, TIVE DIRECTOR, GOVERNMERTAIrRELATIOHS, Tp COUHCIL FOR 
EXCEPTIOHAL CHILDREN 

' Mr. Weintratjb. Thank you, Mr. Chairman. , " 

Basicallv, Mr. Chairman, if we were to speak adequately about the 
total nAeds of handicapped children, we would be here for days, itas 
. committpe has over the years, documented more than adequately tlie 
needs of 'these children around the country. . 

Our hope is today that we can talk abou^ the substance of the 
legislation that is needed, and the committee cto complete its hearmgs 
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and take action on the things that handicapped cWldren most greatly 
need at this pomt in fcime. * 

I think that it is important; to take a look at what the committee 
accomplished last year under Public Law 93-380, and in the perspec- 
+71. ^^^^^ legislation that was before the committee last year.- 

H.R. 70. ^ 

_ The committee extended the autliority or expanded the authority, 
the fiscal authority under Public Law 93-380. The committee through 
ite actions established securely -the Bureau of Education for the 
jbLandicapped. 

Action of the Congress also created the mandate to the States to 
prepare and submit to the Commissioner a comprehensive plan^for the 
education of all handicapped children, including a detailed time table 
tor its implementation. I 

A priority was establishedl for the use of Federal funds for children 
not DOW receivmg an educat/ion. It is important to remember that we 
have approximately r million handicapped children who are out of 
school, who are sittmg at home, or who are sitting in the back wards of 
mstitutions, who are sitting in varying facilities and programs, whd 
ar.e not receivmg anything .that meets the \vildest imagination of 'a 
free, public education. 

Public Law 93^380 required that planned procedures be available 
for due process, to assure parents and children their rights in place- 
ment, and^ decisions about their lives. This requu-es that the children 
if ? f^j^ ^^^^ restrictive environments so that the children not be 
shuttled ofi to special schools and institutions, when that is not 
needed. 

- The law also required the prohibition of racial or cultural discrimina- 
tion, testing and evaluation, and also the provision, under title I, to 
encfourage the institutionalization and movement of children from 
institutions hack to publia school programs. 

. So, all of this was Accomplished last yeai*, and much progress is 
being made by the States in trying to live up to the requirements set 
out in the law. However, we are before you today to, in a sense, call 
upon you to put the capstone on what you have ^yorked during the 
past decade to achieve. That is the achievement of the fulP services 
goal, making available to all our handicapped children an appropriate 
education opportunity at pubhc expense. 

Therefore, we would endorse the notion subscribed by NEA, and 
proposed by others, which is that there he a target date of 1978 in 
which we finally end eAciusion from a, free public education. • 

We propose a comphance mechanism that would require the 
follo^vmg things: 

That every handicapped child of school age has available to him 
QT her a free publio education; 

That every handicapped child in a public education program is, in 
fact, receiving a free education at no additional expense to guardians 
or parents; ^ , /i 

That every handicapped child isF, in fact, being educated in the 
least restrictive envirpmnent;^ >^ 

• That every handicapped child .and-feis or her parents, guardian or 
surrogate are. .afforded all of the essentiardue process guarantees in 
all matters of identification, evaluation, placement and reevaluation; 
and 
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That every handicapped cliild is protected against testing materials 
and procedures used for classification and placement being- selected 
and administered iii such a manner as to oe racially or culturally 
discriminatory. ^ \ v 

What do we fell are the essential ingredients of such a compuance 
mechanism? . 

We propose a compliance board based at the .State level, composed 
of Iniowledgeable and concerned citizens, mandated to monitor educa- 
tional systems to insure protection of rights and mandated to receive 
•and make decisions upon complaint^ of rights noncompliance.^ 

That the responsibility b% vested in the U.S, Commissioner of 
Education to review any reports from a giveti State board of sub« 
sj^antial noncompliance which has not been remedied within a reason- 
able period of time. _ tt'o • • x 

That -responsibility further invested m the U.S. Commissioner _to 
. cut off Federal, State or local funds for education until such time as 
noncompliancevhas been remedied. 

, We think in many ways that this would be a gteat advantage to the 
school districts around the country. First of all, every school district 
would have a r.lear picture as to what it is that they are responsible 

for achieving. ' , . ^ / i x 

Mr. Chairman, we have, and I \vill submit for the record a current 
summary of the litigation going/ on across the country. There are 40 
suits now pending. Close to a dozen suits have been resolved. 

We are forced to undertake case by '^ase litigation in order r^o 
achieve the rights t)f handicapped children, and it is from di5tT..;c lo 
district aildfrom State to State. School districts are left in thft jcOi^ardy 
of one court ruling one; way,. and one order r<^ming out one way, and 
one order coming out another way. , . , i i.v- 

Here we ^YOulc^have a clear Federal standard to comply mth and'this 
would reduce, we believe, the vulnerability of school districts to this 
case-by-case approach. " : ^ 

Such a board could bring valuable expertise and advocacy to the cause 
of children's right .within the State itself. Such boaids would seek to 
balance authority between the State and its traditional responsibility 
for education and the Federal Governmeni's responsibility to guaran- 
tee constitutional rights of its citizens. ^ ^ \ X\ ^ 

One other item that.we think is crucial in any legislation, Mr. l^liair- 
man, that is the responsibility of the State education agency. As we 
have testified on numerous occasions before this subcommittee, handi- 
capped children are ojEten caught in the bureaucracy ui a variety of 
State agencies, all claiming ''it is liot my jql?, man!** 

Those handicapped children end up sitting at home, end up sitting 
without an education because one agency claims that the other is 
responsible, and the other agency claims that another is responsible. 

The only way we can assure that handicapped children are, m'fact, 
provided tlie education to which they are constitutionally entitled is to 
declare that the State education agency, or the education system ^vlth- 
in the State is the sole agency responsible for assuring that every handi- 
capped child receives the education he or shS requires. \ \ 

W^e certainly understand that the agency may wish^to_contract or 
utilize other agencies in carrying out that responsibility. However, we 
believe that a sole agency must be designate^:. 



^Legislation before the Congress dealing with educational handi- 
capped has proposed a notion of individualized programs, or in- 
dividualized plans. We have supported that notion, and we were de- 
lighted to see the notion or the idea of individualized contained within 
the rehabilitation amendments of 1973. 

We would call for their inclusion within any legislation reported out 
by tills committee. We would suggest, however, that these plans be 
cpusidered as an informal mechamsm, as a way of looking at children, 
rather than as a formal contract. 

So, we would suggest that the plans be developed in consultation 
with the teachers, the parents, or guardian of the child, 8^d where 
appropnate the^child himself. I will not go into the other essential 
ingredients of the plans, which we have gone mto in our statement. 

One last comment, Mr. Chairman, and this concerns formula. If you 
would take issue that one of. the propositions, or one of the most diffi- 
cult tasks for the Confess or any legislative body is the development 
of equitable and effective formula for the distribution of moneys. The 
«^^iisive debates which have accompanied the search for the right 
foixiiula m the legislation before you are. perhaps the best witness to 
the general problem. 

^ It has been well known in all quarters that the Council for Excep- 
tional Children has long supported the so-called excess cost approach 
which IS contamed in H.R. 70. We fully underatand that such an 
approach is controversial, and that there are genuine problematical 
factors in .the implementation of such a funding mechanism. 

While we still believe that excess costs offers a sounder formula 
than any other being considered, we maintain a completely open mind 
on the question of an alternative formula, if such an alternative 
.foi^ulaJ$ deemed necessary by the leadership of this committee. ^ 

P^entheticaliy, we are also quite willing to support the so-called 
Mathias formula as an intermediate funding mechanism. It is 
oiir'njonvicuion that the characteristics of any formula are inter- 
connected with at least a ballpark estimate of how much money the 
Congress has in mind in annual authorizations. Consequently, both 
decisions must be dealt with concurrently. 

The council has an even more fundamental conviction, namely 
that the guarantees of slvl appropriate public education for all handi- 
capped children contained in H.R. 70 are far more important than 
(the design cf any formula, contained in the same legislation. \ 

Correspondingly, the debate over the best formula should not be 

Eermitted to hold the larger mission of this legislation in virtual 
ostage. ^ 

Therefore, we conclude our remarks hy callmg upon the leadership 
of this comnuttee, which has the expertise second to none, and the | 
pohtical sensitivity second to none, to take personal charge of this 
question, and to bring a debate that has been painfully overextended 
to an early conclusion. 

What ^e are talking about, Mr. Chairman, is whether the Federal. 
Govemihent will enforce the constitutional rights of handicapped 
children, and say that by" 1978 this debate that has" imaged over how 
many kids ai-e getting an education, or are not being educated, will 
end. That the Federal Government will enforce that. 
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How much money it is going to^take to do that we appreciate. 
We appreciate the problem of a formula. However, ^^^^^^y^^^^^^^ 
the primaiy issue. It is an assistance to doing the job. .The hrst tmng 
is to get the conimitment to assure that our handicapped children 
get the education they need. 
Thank you A-eiy much. w • 4. 1 f ^ o 

Mr. BRADEMAS. Thank you very much, Mr. Wemtraub for a 
characieristically incisive, thoughtful, and illuminating statement. 
Let me put several questions. 1 i t^t rr 

. First* of all, let us eo to the same qiiestion that I asked Mr. Hajm. 
How do you deSnc '^handicapped," what is the universe with which 

we deal? .in. x4. 4.' 

Before finishing my question, I would simply call to your attention 
that in the language of;the Education of the Handicapped Act, as 
you are aware, and I quote: * 

As used m\his Title— this ig section 602 of the Act— the term "handicapped 
chUdren" meabs toentally retarded, hard of heaxmg, deaf, speech impa^^^^^ 
visually handicKr)p«d, seriously emotionally disturbed, crippled or otlier healtn 
impaired cbildreiL who by reason thereof, require special education and related 
services. \ 

Now I have Vo problems. One is. A couple of those phrases are 
fairly open-bnded^i as it were. It would seem. to me that emotionaUy 
disturbed, and tM phrase "other health impaired children, that we 
have both a moral problem, and a fiscal problem as well as an, ecluca« 
tional' problem. WTiat is the universe? * »i. j- 

What do you think that we should mean when we say handi- 
, capped" for the purposes of providing Federal tax dollars to support 
their education? , , , , ,1 ^ 

Mr WB1NTRAU3. Mr. Chairman, we would concur and support tlie 
retaining of the existing definition as you have read it. .The defanition 
in the Iftrisl'ative histbry is the detinitipn that has gone back, 1 believe, 
since 1963, other than the more recent inclusion of the termmology 
'learning disability," which has been added. ^ j xi. 

In addition to that defiriitidji, pur Federal Goyernment, and the 
history of the Gbvernment on terma like ''emotionally disturbecl, 
we have long talked about seriously emotionally disturbed children. 

There are Federal regulations and guidelines ' which lay-out tlie 
parameters of what the term ''seripusly emotionally disturbed means. 

The term ''health impaired" has been a problem, for example, 
with Head Start. However, in the area of education, the regulations 
have been much stricter, , and now Head .3tart is more concisely 
complying with the Federal definition. , . t v . • 

So, my feeling, Mr. Chairman, is that I don't think that it is an 
open-ended problem, I would think that if the committee is con- 
cerned about that, gather than trying to formulate new dehnitions 
and throwmg some children out, I think that it might be reasonable 
for the committee to put a percentage ceiling, a percentage of children 

^^^e^know "^^^^ generally studies, while having discrepancies of a 
minor percentage point within them, the studies tell us that betwem 
10 and 12 percent of the children of the country fall under tha^) 
category. * , ; ^- * . 
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- If the committee is concerned, and comes up with a fonnula based 
upon numbers of children that might be an escalating factSr in terms 
of declanng more 'children to be handicapped than I thinlcfputtine a 
perceAtage ceiling.; That would be an effective way of controlling the 
expenditures. , 5 ^ « 

Mr. Brademas. You have touched on a problem that arises in mv 
;mmd. If you allow for a defiliition that is not all that strict then that 
opens the'door to abuses among the several States, if you are supplvinff 
J?ederal money for the education of handicapped children. ^"^^ ^ ^ 

1 thmk_ i .xim correct in saying that the Mathias amendment serves 
as a mechanism for, providing Federal moneys for the education of 
handicapped children Avithout that amendment being linked to any 
.precise effect, to any effort precisely to define handicapped children. Is 
that not correct? . 

Mr. Weintraub. In terms of the formula, yes. ^ 

Mr. BnADEMAS.^What about putting that question to one side for 
the moment, and I want to come back to it. What about 'the question 
01 priority among the handicapped, assuming that we could reach 
agreement on definitions of the categories of handicapped? ' - 

Do you think that we should insist on priority in respect of one 
category over another, or not? ^ 
T T'-,'^^??:^^^^^- No. However, I think there is a base for priority. 
. In fact,- Pubhc Law 93-380 began to deal with this. It seems to ine 
very clearly that the first priority ought to be those 1 million children 
that are sitting at hoine, or who are without any free public education. 
1 hat .IS; m fact, >vhat Public Law 93-380 requires. 

The second priority ought to be children who are in school, but who 

^i^^ T^^^^it^^^ special services that they require. 

Mr. BRAT)miAS. These would be the most. severely handicapped 
I assume? ^ . ^ 

Mr. Wei^s^raub. I think that the first priority of the children who 
are out of school .^vill tend to be the more severely handicapped. They 
will be the multiple handicapped, the severely retarded, the very 
■ severely emotiopally disturbed, the autistic children that Mr. Lehman- 
is concerned about. That will constitute the largest bulk of those 
children, who are out ol-the education program. ' 

The second grdup will be children who are in s'chool, who have 
rpu^ conditions, but where attention is being given to that 

Ihis vrdl constitute your more mildly emotionally disturbed children 
JovSi ^^^^^^ disabled children, thd hard of hearing children, and .so 

The third group is the children who are receiving some form of 
special services, but not adequate in term^ .of meeting the standards 
ol appropriateness. ^ , y 

Gur feeling would' be that it would be very reasonable to pursue a 
J F^^^^^^s along that line, rather .than flefimng whether a retarded 
child should go to school before an emotionally disturbed child. That is 
like saying that a certain group should vote^before another group 
should vote. I, don't think that it would be-an a:ppropriate distinction. 
. Mr Brademas. Two other quick qjie^stions. Do you know, and this 
IS a followup^on our earlier collo^^on-r-espiSct to the implementation 
01 the-Mathias amendmentr^F^have yet to develop adequate" in- 
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formation to see thfe pattern among the several States in their spending 
on what the States decide are handicapped children in those State^^ 

Mr. WEx:;;i'KAirB. I think" that one needs to make a separation^- 
Historically, the Congress has attempted tlii'ough formula to achieve 
the behavioral change thai they desired in States and communities. • 

If one looks at the total construct of the Educ^ation of the Handi- 
capped Act, the rights guarantees, the State plans provision, the 
IFedftral guidelines on definition^ and so forth, what has been achieved 
. is through subs^tantive law. 

The structuring of the program is the structuring of the behaviors 
to be achieved. The appropriation Hirough the formula is simply a' 
mechanism for allocating the money. So, if I were to look at the 
Mathias formula simply as a formula, one. would say that it opens the 
door to anything that anybody wants to do. . 

However, with the State plan requirements, wth the additional 
requirements that the Congress put into law, what we are finding is 
that States are, in fact, trymg to meet the compliance required. in the 
• statute. • , 

I donH think that we >vill see massive abuses pf the funds, because 
of the nondefined formula. 

I tliink that it is a question of saying what is the substance of the bill',, 
and how does the formula relate. If the substance is tight, then per- 
haps? the formula could be looser. > 

'Mr. Bkadehas. Let me cqnclude my questions wth one other, 
which I %vill preface for the benefit of the new members of the sub- 
comraiitee, because I am just verbalizing the problem that I have en- 
countered, and, Mr. Weintraub, you will' recall that we encountered 
in. dealing mth this. 
I Senator Williams of New Jersey and I put in a bill that we called 

the ^'Excess Cosl^ bill/' the theory?- of it being that the Federal Govern- 
ment would provide— grants to "the States to reimburse local school 
systems for up to thi-ee-fourths of the- excess costs involved in edu- 
cating handicapped children over the cost of educating nonhandi- 
capped childfexi. That is to saj^ that wc did not intend to provide 100 
percent of the cost of educating handicapped childreri. . 

The problem that we ran into, of course, was defining the cost of 
educating handicapped children. For one thing, there is the problem of 
diversity of kinds of handicaps. We just had a listing of them here. The 
cost is different, I suppose, for educating one child with one kind of 
hahcicap fropi educating a child with a different kind of a handicap. ; 

That left us in a dilemma, that is a knowledge dilemma. That is 
why I get so outraged, because' the education groups don't help us. 
As President Johnson said> ''My problem is not doing what is-right, it 
IS knamng what is right." 

I just relate this by #ay of letting my colleagues laiow about the 
' • problems thxtt we encountered last year, which are still before us. 

As I recall, Mr. Weintraub, the one area, the one ^vitness, the one 
spokesman who gave us some hope in tr}'ing tq cope Avith that problem 
was from Massachusetts, where they put together some kind of a 
model law. ' 

Could you comment on that, and then I want to yield to members 
of the subcommittee. ' 
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Mr. Wbintraub. The State of Massachusetts has passed a bill, 
which is known as Public Law 66, which was perhaps the iSrst very 
comprehensive special education law that took 'the principles that 
were coming forth in the court .cases, and putting it' all together in 
terms of the State's statutes. 

In addition, the Sttfte has done a masterful job of educating people 
around the State, educating communities. We have yet to see, since 
it is onlv starting into its second year of operation now, the eost data 
/out of the State, to know how adequately , they have been able to give 
^ the kind of information that you were suggesting is lackhig. 

We have had some experiences in Iowa, and m other States. I 
guess, Mr. Chairman, I em not sure that I am totally answering youy 
question. I would be. dad to provide more details, and get more 
specific examples out of Massachusetts and submit them to the sub- 
cominitte'e. 

[Material referred to not submitted.] 

However, I am not sure I would agree, Mr. Chairman,' that the 
question is lack of knowledge.- 1 think that the knowledge is there to 
set up an excess cost system. What we have is an accounting problem. 
^ ^ There are 20,000 school districts in^.the United. States, -and there is 
no standj^d accounting system in those 20,000 school districts. We 
Jiave 50 State governments, and there is no standard accounting 
system in education between thosie 50 State governments.^ 

The issue is not whether excess cost approach is right for handi- 
capped children, The question is that, if one goes out to, gather the: 
data, the accounting systems do not generate the data. 

However, that could be true of any Federal formula that has ever 
existed. The accounting systems are. established. Data are reported, 
and collected in order to meet some requirement. 

If this subcommittee were to require an excess cost system, then the 
systein could generate the data and information necessary to operate 
such a'system. 

So, I don't think that %e have a question that the good minds 
cannot come up with how to ruii the system, and what the system 
oughtlo be. The ^uesjbion would be, if we use the logic that says that 
the s}'stem is not in place. Then, that would be true of any innovation 
in the country. - 

Mj. Brademas. You have given me some cause for hope Mr. 
Weintraub. 

Mr. Cornell? 

Mr. Cornell; Mr, WeintraUb, I notecl that jou avoided getting 
into the cost of the program, but I presume that you agree vnth the 
earlier statement that 1 million of the handicapped children in the 
countuy are not receiving their basic constitutional rights, that they 
are not in school nor receiving any type of training. 

Now, you recognize the fa6t, I am sure, that in any such program 
that stimulus, if we can call it that, is being givSn largely by the 
Feder^al Govemment to States who adopt^.suoh programs. ^ 

Have you any idea^ or would you care to present any idea of the 
amount of authorization you think would be necessary as for as the 
Federal Government, in order to achieve the goal that you apparently 
have in common with NEA, of seeing that the educational needs of 
the handicapped are satisfied by 19787 



Mr. Weintraub. I could give vou a %ure, andrl wouW be, 
able to ^amend that), and make it an accurate figure. I ^Ul give you 
what I think is close to, an accurate figure, which is probably m the 
'neighborhood of S2 billion additionally needed. If the Federal Govern- 
ment were to provi&e that, we would probablj be very close to bemg... 
able to provide relatively proper education for our handicapped 
children. - ' • 

However, the important issue 4a Jhat these children have the right 
to aneducation. We are involved in 40. court cases. We will be involved 
in more court cases. We will achieve education for all handicapped 
cliildren, and the money is going to have to come from somewhere. 

The court in the District of Columbia, as >ou have ^probably read 
recently, issued coptempt citations against "the mayor, the Super 
mtendent of the Schools, the Boai^d of Education, and |he head/5f 
the Department of Human Resources, for failure to implement /the 
court's decision. / 

The court said, when the District cam^ back: . / 

Then go to the Congress. We don't hav? the-inoney in the District of/Columbia 
to do what you are telling. We just cannJot educate all these kids. lys the Con- 
gress* problem. . / ' / ' 

The court said: ' / / . 

No. You have to do it, if you have/to take it from others, if you have to cut 
back on- your physical education, pro-ams, if you have to back on your art 
program, if /ou nave to cut back at a minimumt handicapped children must go 
to school. YOU cannot have soiWchiJdren sitting at hom^ while others get all 
kinds of additional benefits in scjtlool. / ^ 

So the question is in t^ms of those million children. They are 
gomg to get an educatior(. The (question is yno will bear that cost. 
Someone IS going to be^t it. It will be borne by the local taxpayers. 
It will be borne through Federal tax sou^cesj* or it will be borne off 
the back of other children, but it is going^to happen. 

I think that what we are calling for/is the question of how much 
money. Last year the Congress doubled the amount of money appro- 
priated for education for the handicapped from $50 million to $100 
million. If it is $200 million, or if/it is $680 million as the Mathias 
amendment would call for. Kit is/$1.5 %illion, we see that as a political 
. decision that the Congress has tOTnake to resolve the issue. 

I would not want to see mo/e than $2 billion, because I am not sure 
that it is needed. But if yon could come up with $2 billion, pr with 
$680 million, we are sayiii^ that -this is an issue senarate from the 
question of whether thes6. children should get an education or not. 
This is a right that they have,^ and it is a right that should be enforced. 

We will pursue enforcing it. We would hope that this committee 
...and the Congress would pursue -cnforcmg it, even if it is no more than 
'another $10 million. , n 

•Mr. CoBNELL. I don't know that anyone would challenge 3^our 
statement. We know that every child has a right. Obviously, something 
has to be donej particularly to cover this 1 million handicapped children 
you spoke bf, who are not receiving any type of education. 

^Could you give us an idea, J realize that some of this is. recent m 
development, but you could give us some idea of States which you feel 
have dBveloped rather adequate programs, or are there none? 
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. Mj. Weintraub. I would be glad to provide for the committee a 
cnart, btate-by^tate, showing m tems of percentages of children 
served, percentages not served, money spent, mqney needed, those 
type of things. Ir 
[Material referred to.not submitted.] 

I think that from a policy standpoint, the new Massachusetts 
provisions are excitmg. From a policy standpoint, the new Wisconsin 
^&w on education of the handicapped, which I thmk is probably the 
* e^cit^g^^^^^ Hiost-comprehensive. law m the country, is terribly 

The question of implementation of these things, arid the agonies 
that people go through in the local districts, and the States coming up • 
wth the money to carry them out, I would think that Mfcsachusetts, 
Wisconsm, Flonda, and a^ number of other ^States axe dome better 
jobs than other places are doing. 

Howe^ there are still Qhildren sittmg a^t'home. 

Mr. Cornell. I am happy to hear what(you say about Wisconsin, 
particularly I note that m the local areas wh^re I live, we have used 
our pubbc schools to take care of the handicapped, the deaf, the 
crippled, a^nd so forth. 

At least, my observations have been that they have been doing 
qmte a good job, whether they are covering, of course, all of the . 
individuals that need this, . of that I am not aware. 

Thank ycu very much. 

Mr. Brademas. Mr. Jeffords? 

Mr. Jeffords. I am curious, in the area of standards, as to what ^ 
coiirts are domg with respect to where the duties to educate lie as far 
as the capacity of the child. Have they gotten mto that question at 
ail, as to which children must be educated? 

Mr. Weintraub. Yes. The courts bpri-owing from Brovm v. the 
Board of Education, said that where the State undertakes to^provide a 
system of free public educatiori for its citizens, it must provide educa- 
tion for all of Its citizens in'equal terms. • 

The question came up, starting with the first court case, or the inost 
famous, which w^s the Par^-e decision m Pennsylvania, the question 
came up as to who was educable. The schools were contending that 
there were very severely handicapped children who ^'could not learn, 
could nop benefit from an education." 

The courts have consistently thrown out that issue, saying that it 
IS an improper distirictioj^ th&t is attempted to be made. The courts 
basically said that education is a process by which individu als learn to 
cope with their environment. All ^Mdren are.educable, even the most 
severely impaired child. \\ 

So, there has been no allowanlpA for any distinction; as to which 
children can be educated, and wM6h children cannot be educated. 
The courts have-consistently said \th^ all childreii xnust be educated 
uiader the Constitution, and the 14\th abaendmentirf'^r^- 

The courts have said further, whdn the^^ve rulWd on those issues, 
that setting children .off between agencies, saying that one child is the 
responsibihty, because one child is ,over here in an institution m 
Vermont, let us say in Brandon State School, ^because a child is 
residing in Brandon, it does not deny him the opportunity for an 



educalibn. The State education agency must be responsible for coming 
in and assuring that that child >will get an education, even though he 
is "the responsibility of the state agency/^ , .... 

I think that these issues have been consistently ruled upon by the 
courts. We have seen very little variation in the decisions mj^his area. 

Mr. JBFFORDS.^Have there been any -questions raised m tho area or 
States that are providing educational opportunities to the liandicapped 
•as to the kind 'of effort which is not acceptable to the court in the 
education pf types of children? , w> * i 4.- ( 

Mr. Wbintratjb. Two issues come into play. One is the question oi 
free/ Many States have had a procedure in which children who. a 
parJticular school district did not feel thai they could serve, the children 
were sent to a private school to receive then* education. . : ■ 

The school district would, let us say, provide'$l,OOO tuitiofi toward 
that education, but the parents were charged an additional $10(000, 
or $5,000.:. The courts ruled that this is illegal. If the public had a 
responsibility to meet, and the pjiiblic chose to meet it through utUiza- 
tion of a public or a privatiB facUitY, it did not meet the requirements 
of the free public 'education if the j)arents were charged for that 

education. . . i - • x i. 4. 

So, the question of free public education is the one important aspect 
of that. The second is the question of appropriateness, and that is the 
answer to what is a very long and complex set of legal arguments. 
Basically, what the courts have relied heavily upon is to say thafc-the 
children are entitled to an education suited to theu* needs. . 

Equa^ protection does not mean sameness, it means sonaethmg 
suited to their needs. The question of what is appropriate, or what is 
suited to a child's needs, the courts realize is a question open for 
discussion and debate. What they have relied very heavily upon is the 
availability of due process hearings and pi^ocedures as a way Oi resolv- 
mg, where there is conflict over what the school is proposmg to be 
anpropriate, tod what the parents feel is appropnate. . 

So far that seems to be working fairly well. But the courts have not, 
and I would hope would not try to layout on some class b^sis what ore 
the standards of appropriateness, simply because children vary so 

°^Mr' Jeffords. You would feel, then, that congressional or State 
legislation would have a broad latitude in defining appropriate 

^^^^^EiNo^RAUB. My hope would be that schools would be given 
• the opportunity to provide and design appropriate programs, but that 
there would be appropriate due process or procedurd guarantees for 
parents to make sure that they have some furam for resolving where 
there are discrepancies between what they feel is appropriate, and 
what the schools are proposmg is appropnate. , ^ ^ , 

Mr. Jeffords. You. say that the Congress ought to be very con- 
cerned about that question, about what would be acceptable, as far 
as appropriate tr&ining in the States? i, v,„„« 

Mr WKiNTRiSJE^^. Any proposals we have made, and which have 
been considered by this subcommittee, in fact, m terms of vocational 
' rehabilitation, had the notion of individuahzed programs in the way 
of getting some handle on that. In our testimony. We contmue our 



support of that notion, which we think would be a good addition to 
the due' process guarantees. - . . ' 
Mr. Je^ords. I understand you taught in Vermont. Would you 
-let me^ow what you feel about the special education and their 
prognkms? 

Mr. Weintratjb. I think that Yermpnt has made «bme substantial 
gi^s. I believe that is is 3 px, 4 years ago that the comprehensive law 
.was passed. Xwas Bprjy. to |egt that the legislation dodged the issue at 
^ that time by j^uttingoff implementation of full compliance until 1980. 

It IS a tough thing when you end up with a bill, saying here are 
your rights, here are all y oul- requirements, but you will get them in 
1980. I must* say that Vermont was not unique in that regard, and 
other States have done the same thing. 

/I think .that there are some very good people, and some veiy good 
things happening. There are sdme very exciting programs. We are 
looking forward to sittmg down and talking about them. 

Mr. Jeffords, I wonder if you could step away from y9ur role. 
There are significant differences between rural areas and urban areas 
as far as education of the handicapped children, are there not? 

Mr. Weintraub. I don't think that there is any question of that. 
I think that there is also a question of leadership. The question ot 
whether a handicapped child gets an^ education- is really left to the 
vulnerability, or the whim of some local decisionmakers. 

So, you ban go into communities in Vermont, I can show you some 
little rural community in Vermont that probably has the most incred- 
ible special education program I have, ever seen. If you go 15 miles 
down the road, to a similar community, and there is absolutely nothing. 

The distinction is that there is a local 3chool superintendent in one 
community who believes in doing this, and there is another community 
with a superintendent who does not believe in doing it at all. 

So I tmnk that it is the kind of arbitrary and capricious decision- 
making that we wish to eliminate. I think thai you have some rural 
areas in Vermont where they are^doing a much mdre adequate job than 
some others. 

Mr. Brademas. Mr. Miller. 

Mr. Miller. I met with a group of teachers in the district which 
I represent last week, and it was their suggestion thfil't perhaps two 
thiags are happening with regard to the handicapped". One would be 
that. we might be overclassifying some children for the purposes of 
receivii^ extra funding. Second, the result is that you are siphoning 
off funds that should be made ^available to .those who in fact are 
handicapped. ' 

, The scnool districts, perhaps because of the inadequacy of the 
funding for education, are playing a lot of games with this fimding, 
and creating resources that will be available to the gen^ral educational 
community. This is done by classifying children in tb vcirious categories 
that, in fact, may at the most be marginal, if in fact they come imder 

• anv of the various categories. 

Would you address yourself to that', where your association has 
looked into that, or do you see it as a legitimate problem? 

Mr. Weii>{traub. I think that it is a legitimate problem. The scope 
of the problem, I apa not sure of. I coul(f dociiinent it. It is one that 
the Council for Exceptional Children is very concerned about. « 



C^e gets caught in a catch.22 type of situation. If one puts resoy es 
into a^lchool to help a certain group of children, it is venr hard at 
Ss ^ost impossible, because when one turns, around there is 
StlerSXo^does not meet that classification, but who, however. 

^lus ?eJy ^dfficult, and' almost inhumane to tell that person, no 
There was substantial discussion on that question i**: ^1^" heaxingMhat 
this committee .held last year. There are those who would propose 
Sply placing resources out in the field to do he tlimgs, and not 
K to worry about the question of who is handicapped, and who is 
ndt handicapped, and how to target the resources. 

Internally, the Council for Exceptional Children would support that 
notbn™ Ciongress were willing to come up with $50 bdUon to put out 
to do good for mankind. That would be tlie ideal situation. 

However, given the restrictions, or given the realities one has to 
say that the funds have to be targeted to critical .populations. As we 
pomted out earUer, we think that this population is deiinable, and we 
think that it is enforceable in terms of controllmg the use of those ,, 

^"t^think that there are several things that are important to include 
witUn that regard. I thmk that the Congress^ in passmg formul^ 
ought to also specify the accounting atid accountability requirements, 
S data Vequ&ements-as a reporting requirement that, they expect 
inatead of simnlv throwing the formula out to the adm][mstration, and 
4en 3 yeSater being frustrated by the data reports that they get 

So" I think the more specificity that the Congress gives m terms of 
theMnd of data, the kind of requirements that it expeci^ m utdizatjon 
of that money will be helpful. , . , , ^i. j 

Secondly, I think the inclusion of t^e types of nghts, the due,^rocess 
' procedures that I was talking about, one of the main things that we 
Ld in California, in terms of many children. inappropriately receiving 
services! was the question of discrimination mtesting and evaluation. 

The. Inassive instances of Spanish-speaking children bemg det<- 
mined fo be mentally retarded on basis of being given an^^^ test 
in Engfish when they could not speak English. It is mcredible that one 
has to/go to the Federal court to tell a.psychologist not to give a test 
in En/lish to a child who speaks Spamsh, and on tha,t basis to make 

^ s7Ve\ave gotten these court orders, these rights and giiar^htees, 
and^protection We would hope that this subcommittee wouW rem- 
forck these in legislation. We think that this plus the accounting and 
reporting mechamsms would substantially recfuce the type.of problem 

''&eTlSttt^long as there axe children wfoW 
ouUhere, there will be a tendency to try to tear the walls down to get 
at the sei^ces. I don^t know, if/f were ,a little loc4/t«>acher out there^ 
and saw that happening, I am not sure how Jcoul.d respond. It is easy 
sitting in this chair to oaU for those walls to be^juilt up. . 

W Miller. To foUowup on your resp^p^se. I notice that the 
National Council on Education states that there is a significant number 
of States that have no policy in terms of due process, either by regula- 
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. £i^^^^^ by statute, on how they are protecting the rights of all the 
cmidren, rather than those who are legitimately handicapped and those 
who ate not 

* establish the due process procedures? 

. \,^:¥^vWEmTRAu^ You have established them clearly in Public Law 
93^^80 for handicapped children in tefms of saying that States must 
develpp a plan that will demonstrate how they \vill assure. 

■ ^^14 am. saying now is that you go a step further and say that by 
J978 they must assure. This is the first time, to my knowledge, that 
these n^s guarantees appear in Federal law. ' 
^ I can o>^ly speak to the importance of handicapped children, and 
I am sure that there wOl be others that \vill speak to that also, and 
to a widerrange of chOdren. ^ 

Mr.-'MiLtER. What do Ave do? "Do we do some kind of review of 
ciuldren who are classified for the various programs, and w^o are 
labeled emotionally disturbed, mentally retarded, physical disabled. 
Wo .we take^ a^ chOdren do^vn the road a little bit to see 

that that label, if it is no longer applicable, that it does noftravel with 
them throughout their educational career? 

^Mr. WEmTRAUB.ILwo things. The tTemendous support that I would 
place on the]mdiyidualized plan notion that I put m my statement. 

' it requires a review eveiy 6 months to a year of the status of th6 
child, so that the chOd who is placed in a program .that is not working, 
there would be somie way to intervene ; or a child who no longer needs 
the special services could be moved out of the special services. Second^ 
the important thing, I guess, is the BucHey amendments, >in terms 
of xecordkeepmg. Those provisions' apply to these types of^Tecords, 
and there.is a natural purging system. One might want to look and 
see if there axe unique factors to this type of thing that could be dealt 
with.- 

1 would be glad to explore that. 

_Mr; MiLiiER. There has been some suggestion that the placing of 
^ children, or moving children out of the mam stream education mto 
special i^pgrams really should not be the duty of the- educational 

^ system. Perhaps there should be. an independent screening board, so 
that we don't take children who have behavioral problems and move 
them ixito special education^ bigcause the teacher wants to get rid of 
them, and does not want the responsibOity. 

' j.^®.^^^P^ j^K^® should be gome kind of a board within the school 
distnct to rfeview these, so^that we do, ^^again, use the resources ior 
the purposes for which they are meant, and not to calm down some 
teacher dovvn the line, and also perhaps to expedite getting those chil- 
dren who are leferred into the programs as soon as possible. 
; -^^?.^^®^/^^^'P^^"^.t t^*t I heard last week was the suggestion that 
the chOd be placed in a program in September/ and now it is March, 
and I\am finally getting the hearing on whether or not that should be 
done. Ix wonder iTyou might comment on diat? 

_ Mr. Weintraub. The ansiycr to- it is a veiy' elaborate one, and I 

:^ would be glad to- provide a more detaUed answer. I will try to give a 
simple respqnse^ and that is. 

Here agaiids where several things that are now in law, in terms of 
what States must plan for> are important. One is the notion" of least' 
restrictive environment, which basically says ^ that children will be 
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educated in the regular programs with modibRc to those programs, 
and only placed in special programs wlien it is clear that they cannot 
be sustained, when they cannot have their needs niet in the regular 
environment. That concept is required mm in law in terms of State 

plantung. ' \ .' i 

The second is the due process procedure; which\say8 that guar- 
antees against placing children in inapprofyriate programs, tnes^ to 
create some legal skids to that occurring. 1 thiiik that the legal machm- 
ery, the procedural machinery is there, and th'e pohcy machmeiy to 
accomplish that is there, I think that a great deaVwill need to be done 
in terms of education of educators, and improving their understandmg, 
of this whole phenomenon, and improving the edt^ation of parents, 
so that parents know what their rights and the children s nghts are, 
so that they can act as advocates for their children. \ ^ 

I would again be happy to provide a little more detaned explanation 
of this whole process. One ot the things that we have b^n concerned 
about is bandwagons. Everybody-^ is interested in som^thmg called 
* 'main streaming'' today, and a lot of the assumption is that we are 
going to take all of the handicapped children, who are m\handicap 
programs, and we are going to dump them into the programs\that '4id 

not work. , . • ^ jV 

That is not main streaming, and that is not appro pnate eduction. 
What is ^appropriate is dealing with children in the envu^onmei^ in 
which they need an education. Again, J think that the machinery is 
. there to do it, it is just a question of formally putting the J?ed0ral. 
stamp and requiring to meet those requirements. \ 
Mr. Miller. Thank you.; ■ . ^ .rr . / u • \ 

.Mr. Brademas. I have one other question, Mr. Wemtraub, becaus^ 
you put very great stress on the importance,, of the guarantee of an 
appropriate education for all handicapped children, and suggested 
that compliance mechanisms on page 4 of , your statemen^ pomt 
three, would give authority to the Commissioner to cut off J^ederal, 
State or local funds fpr education until noncomphance has been 

remedied. ■ , , , ' 

Now, what do you mean by that ?^ For examf)le, would you cut 
off all titled ESEA aid for an entire State, if there has been a lack of 
compliance with respect to educatingHhe handicapped? ^ ; 

Ml- Weintraub. 1 think the question would be who is not in 
compliance. If a particular school district is not in compliance, then 
that school district^ should be hi' jeopardy of loss of ail its J^ederal 

I know that there is always argument as to whether that ever 
occurs. First of all,- tha politics oi that are in a sense a valuable— 1 am 
. not sure that there are nkny school .districts, that want to fac6 and 
negotiate with the Gommi^ner, and have to deal with tha pubhcity 
of that fact, that they are\ forcing their handicapped children to sit 

^*Th?^second thing is that, this type of procedure is not imusufid. The 
Federal Government .does riot force States. I would contendr though, 
when you look aCTthe Buckley amendments, there is an incredible 
amendtnentin whidh the CMgress of the Umted States made tremend- 
ous dem^ds oh changing the behavior, and the way schools act. 
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required additional costs for school districts, and not $1 is provided 
under the Buckley amendment, arid there is a threat of the loss of 
allyour H ederal f und^ for failure to. comply. 

We see very little ditference m terms of this. We see this as an issue 
certainly equal of our school recordsf. 

Mr. Bradbmas. Thank you,.Mr. Wemtraub, f or a very useful state- 
ment. We appreciate it very much indeed. 

Our final witness today is Mr. Carl J. Megel, director of the 
^jg^ngnt of Legislatiori, of the American Federation of Teachers, 

" Mr. Mepel, .we are very pleased to have you before bur subcommittee 
»gam, and why don't you go right ahead, sir. 

STATEHENT OF CAE! J. MEOEI, DIEECTOR, DEPARTMENT OF 
legislation; AMERICAN FEDERATION OF TEACHERS 

Mr, Mbgbl. Thank you very much, Mr. Chairman, and members of 
the committee. I have a short statement, so I think that I will read iti 
^My name IS Garl J. Megel ^ and I am the director of the Department 
of I^egislation of the American Federation of Teachers, an organization 
01 yearly 500,000 classroom tieachers affiliated with the AFL-CIO. 

We are pleased to have the opportunity to speak in support of- the 
legi^ation which would guarantee, the nghts of every handicapped 
child m the United States to an education to the extent of his capaci- 
ties, and to prepare him for gaiaful employment m accordance with 
nis abilities. , 

The world has been most unjust and unkind to the handicapped. 
Ancient nations and tribes have subjected untold misery and even 
dea^ to the handicapped. Such cruelty was mflicted even though their 
disabUity was not of their making and in most cases an accident of 
birth. 

_ There are approximately 7 million handicapped childrejti m our 
Nation. AU^ore m need of proper education facilities. Although many 
of these children are enrolled in our public schools, only a very few 
receive special education. 

Qae child may be getting an hour a week of special therapy, a second 
^^ij . receiving intensive training in readmg skills, while a third 
child idly sits in a classroom unaided and neglected. 

The truth is that hundreds of children in classrooms across our 
Nation are falling to develop or to learn simply because they have 
never been men tified nor have they been provided with special services. 
^ Other thousands of handicapped children live m larger impersonal 
State institutions stagnatmg foriack of care, while other thousands 
are simply sitting at home, untouched by any social or. educational 



service. 



This fact cannot be justified morally or educationally. It represents 
a dram on public welfare facilities while at the same time an mdividual 
with ability to, become self-supporting but who because of lack of 
special education or training becomes a liability mstead of an asset to 
our society. Training for employment is the special consideration of the 
President's Committee for Employment of the Handicapped. It has 
been my pnvilege to have served^ by appointment of the President, 
on this committee for the past 12 years. 
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Their annual meeting is attended regularly bv more than 3,000 
persons representing every State in the union. The purpose of this 
conference is to demonstrate the latent abilities of the handicapped to 
provide functional services for any employer.. - ^ 

Barely do you find a family in which there are not handicapped 
persons. In my own case, if I may give a personal reference, two of my 
grandchildren were bom blind. The difficulty which they expenenced 
m finding schools prepared to teach braille or to supply braille text 
books) tape recorders and other essentials can hardly be documented. 

In spite of the tremendous handicaps, both of these young people 
managedHo graduate with high honors Irom a State university, and are 
nowgaiikfidly emploVed. ' - v-ij j 

Wnat is true for tne blind children is true for the deaf children and 
even in a greater degree for the mentally retarded and otherwise 
physically handicapped.' Moreover, another fact must be considereii^. 
Of the more than 7 million handicapped children, the greater numbers 
are to be found in our cities. . _ 

At least 10 nercent of these handicapped children are living in New 
York and in (Chicago. Accordingly, we support categorical aid to help 
the States equalize their, financial requirements with special con- 
sideration f or^arge cities' handicapped population. 

We further support the following items : ' 

1. Provide Federal payments of 75 percent, or about three-fourths, 
of the average additional costs required to provide education for handi- 
capped children, and to be paid to a State for every child to whom they 
are providing a free appropriate public education. o ^ 

2. Requure any State participating in this program to provide a free 
appropriate public education for all handicapped chlidren. 

' 3. AUow the State to a right to formulate ^education policy for all 
handicapped children. ^ , ' 

4. Require the State to educate handicapped children together with 
children who are not handicapped, except in those most severe cases. 

5. Since services for handicapped chlidren require employment of 
teachers with Special education training, we strongly recommend that 
direct allocation be made to colleges, and universities which set up 
programs for training teachers of handicapped children. This may not 
necessarily become part of this bill, but this is certainly something that 
is extremely important. . x t 

We wquld estimate that such a program would cost approximately 
$2 billion in the first fiscal year, if you properly implement it^ and if 
you divide that by ^even, it is not very muGh. Increasing amounts 
would be expected m the subsequent yearg. . 

We th^nk the committee and appreciate the opportumty to make 
this presentation. We encourage the committee to evaluate our sug- 
gestions in the preparation of suitable legislation. . 

Mr. Brademas. Thank' you, Mr. Megel, for a most thoughtful 
statement- I just have one question for you. 
^ • Do you find that teachers— you may answer it any way you want 
to— teachers generally and members of the AIT are mcreasingly 
interested in pursuing careers in special education, and the education 
of handicapped children? -^^ 

Mr. Megel. Yes ' that is very true. More and more teachers are 
going into special education courses to be able to teach special educa- 
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tion. This is a true statement. There was a time when very few teachers 
and some teachers were even horrified by the idea of going into:sqme of 
these classes and teaching. Today, there is a tr.emendous increase in 
enrollment in these courses to^provide teachel^s with the fa^owledge. 

It is not only that they hive to have special skills, but they atso have 
to have within themselves the compassion for the people that they are 
teaching, over and above what an ordinary teacher would have tahaveT 

Mr. Brademas. Thank you verjj much. . - "^^^ 

Mr. JEFroRDS. I understand froijn your statemeixt-that you believe 
that it is a good idea to try and keep these handicapped children in the 
locality in which they are living, perhaps, and away from the private 
or State institutions. Is that a better approach, do you think? 

Mr, Mbgel. Yes, by far. 

Mr. Jeffords, You also believe, or state that special teachers are 
needed for the different types of handicaps. ^ 

Mr. Megel. That is correct. You talked a minute, ago about 
defining the handicapped, well, the blind, the deaf and the crippled 
who have good minds are of a different kind, they need a different kind ' 
of traiiiing than those who may be emotionally or mentally disturbed. 
There is a great difference there. One is a physical disabihty, and the 
other is a mental disability. Therefore, the teachers who teach those 
need special and different training, and the institutions where they go 
should be geared to that kind of training../ 

Mr. Jeffords. I suppose it would be advisable to keep them in the 
> family atmosphere^ and perhaps give some training to the family on 
how to handle the handicapped. 

Mr. Mejqel. That is part of the program in som6 of the are^s where 
this is done. Yes', indeed. , 

Mr. Jeffords. But you would also agree with me, would you not, 
that probably in rural areas, where you have children ciispersed 
throughout the State, that in order to live up to these things you 
stated, it would be more expensive to provide tnat kind of specia'Uzed 
training, and to keep them in the family and a^^ay from the institun 
tions than it would pe in the city areas? 

Mr. Meoel. That is very true, but there are not as many of them. 
Congressman Brademas knows that, and in Indiana and iljinois we 
have a special education act, and part of this for the- blind they have 
what they call *'home education programs," and the instructor is a 
blind person who goes from one home to another, to teach blind 
childr^r^^ 

Fov instance, there Jjre two things about that. There are those who 
are bom Mind, and thei^p are those who become blind by some accident. 
' In any cas6j the faiiiily^, has a psychological barrier to overcome, and 
this person who comes to their home, first of all, has to get the family 

Esycaologically geared to understand the problem, and then it .Ijiiti 
e solved. : 

The e>pftrience that I related in my own case, I knbw that it c«n 
be. The othor thing is that someone who has become blind after being 
a sighted person, therse is a different psychological problem that has 
to be overcome. The home teachers travel from one place to another, 
and go to the homes and teach first the family, and then the child. 
It has been a very, very successful program.' 



^Ir. Jeffords. Then you would agree with me, would you not, tha-t 
there are other factors to be considered in the distribution of aid, and 
identify that a^axge percentage live in a small area as compared. to the 
larser cities. * - / ■ s ' 

fit other words, fchs problems of transportation, the problems of 
ayailabiUty of teachers, and getting these students to appropriate 

types of training. ^, . i xt v i 

Mr. Megel. My reference here to Chicago and New York, par- 
ticularly at 10 percent, is that this amount of mon^v in that area 
shoiild be in a proportion to the people. Not that it be a flat grant 
for the State \vith out reference to the number of people there. 

Certainly the people in the rural areas and tnis is true in rural 
iireas anywhere in the couniry, the.expenses for the individual person 
is greater, but there are fewer of them. 

Mr..BRADEMAS. Mr. Cornell. ^ 
Mr. Cornell. Mr. Chaifman, might I ask one question of you tirst. 
I gather from the statement on page 3, one of these items recommended 
would be the excess cost. The Federal Government woiald assume 75 
percent of the average additional costs required? 
. ^ Mr. Brademas. Yes. / , , , v../ 

■ ' Mr. Cornell. There was one thing that bothered me a httle bit 
about that list of suggestions, which you have there, Mr. Megel, on 

^^^ou state * * require' the State to educate handicapped children 
together with children who are not handicapped except in the.jnost 
severe cases.""! suppose that this falls under the terminology^ of the 
•*ieast restrictive environment." ' " . . " 

Personallv I think there are a lot of instances where this is necesgari^j.^ 
especially in view of your nexb statement here: ***** since services; 
for handicapped children require jemployment of teachers with 
special education training * * *" You are going to, by necessity,, 
have some type 01 special training^plOgram. ' v j r 

Back home we have a school for the blind, a school ^or the deal, 
and schools for those who ^re crippled^ and so forth, and at least 
from my observations, cannot see where they have been harmed by 
that type of education. , ,7 i. • j 

. We have people, obviously, as you. mentioned^, who are trained 
particularly for that purpose; So it is my observation we could go 
overboard in stressing too much of the fact that there Should not be 
too much of a restnctive environment. There has to be a certam 
amount of that, whatever one means by restrictive environment. 

ThGTG has to be a certain amount of training of the handicapped 
with other .than handicapped children in view of the special-educa- 
tional training i^that the teachers should have. * ^ 

I like the tone of your statement in general. There is just one 
little observation that I would like to make. You stress trammg the 
handicapped for gainful employment, in order that they can be 
self-supporting. • . ' , ^ , u : 

~ This is certainly a gooH objective, but I think we could again 
overemphasize that in the fact that some of -these people are never 
going to be able to he self-supporting, or to obtain gainful ''employment. 

I think that we also ought to stress the fact that this education is 
necessary just to give them a' greater enjoyment, and appreciation 
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$ot living; I would like to think that when JeflFerson changed Locke's 
^expression 'life, liberty and property" to the phrase ''life, liberty, 
and the pursuit of happiness,^' that he envisioned this sort of tfing. 
That we are educating people simply to enjoy-^the fact that they liye. 
Mr. Meqelv I aCTee withyOu entu'ely^T^ are some people who 
^are never going to be^ffainfully employed. But the objective is to get 
^ as many as possible off the relief roles and to get them a job, so that 
they can work. We cannot get them all. - ^ 
Mr. Brademas. Mr. Miller. . ' 

Mr. Miller. My question goes :to the excess cost thing, again. 
What does that mean, have you had feedback from the schools, from 
States on what kind of revenues that frees, turns loose in terms of what 
'they now have committed? What is the anticipated cost? 
Mr. Brademas. I cannot answer. 

Mr. Miller. On this chart for the State of Calif otnia it is $220 
million for the haudicapped. . .. 

Mr. Bradeivias. Aa I recdl, and I wanted to go back and look in the 
. hearings. j 

Mr. Miller. There, are probably more children brought into the 
program as a result. 

Mr. Brademas. Yes. My memory is, and .counsel will refresh it, if I 
am mistaken, that represents about a S3 billion authorization. That is 
the excess cost bill. 

Mr. Miller. The AFT is in support of that? 

Mr. Megel. I saidJ $2 billion, approximately. 

Mr. B»ADEMAs. It is a lot of money; ' 

Mr. Miller. That is all. 
^ Mr. Brademas. Mr. Megel, thank you very much for your testi- 
mony. It is always good to nave you before our committee. ' 

The subcommittee k ftfJ^^s-rnTied until tomorrow morning at 9 :30, in 
this same room, 2261. 

[Whereupon, at 11:20 a.m. I the subcommittee adjourned, to recon- 
vene at 9 :3a a.m., Thursday, April iO, 1975.] 
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EXTENSION OF EDUCATION OF THE 
, HANDICAPPED ACT 



THUBSDAY, APBIL 10, 1976 

House of RbprbsbntativbSi 
Stjbcommittbb on Sblbct Education * : 

OF THE COMMITTBB ON EDUCATION AND LaBOR, 

^ ' . WdshingtoTifD.G. 

The subcommittee met at 10:05 a.m., pursuant to recess, inToom 
2261, Ravbum House Office Building, Hon. JohnBrademas (chairman 
of the subcommittee) presiding. ^ 

Present: Representatives Brademas, Lehman, Cornell, Miller, Bell, 
and Jeffords. ^ ^ . . , . 

Staff present : Jack Duncan, counsel, Patricia Watts, administrative 
assistant, anVI Martin LaVor, minority legislative associate. 

Mr. Bradbmas. The subcommittee on Select Education of the 
Conmiittee on Education and Labor \vill come to order for the purpose 
of continuing hearings on legislation to provide additional and im- ^ 

E roved Federal assistance for educational services for America's 
andicapped omldren, - . j . 

Yesterday, the subcommittee heard from three distinguished wit- 
' nesses, representing the National Education Association, tne American 
. Federiation of Teachers, and the Council for Exceptional Children. 
Today, we continue these hearings and we wiU hear from representa- 
tives of the community on behalf of handicapped children. - 

It is apparent that there is a great need for expeditious considera- 
tioia of this legislation. Only last week a Federal judge held the 
District of Columbia, its SuperintendBnt and the Mayor m contempt 
of court for failing to supply handicapped and exceptional children, 
with ^^an education geared to their needs and from which they can 
benefit." 

This contempt citation was issued by the U.S. District Court for 
the failure of the parties to comply vnth a decree issued on July 1, 1972, 
' in which the ju^e found the .city to have an obligation to provide 
publicly sujpported education 'to District of Columbia handicapped and 
' exceptional children. 

The Chau- would also note that in fiscal year 1975. the Appropria- 
tions Committee responded to this subcommittee's recommendations 
'and has more than doubled-Federal assistance to the States to provide 
services to our handicapped youngsters, from $47.5 million in fiscal 
• year 1974 to $100 million in fiscal year 1976. . , 

It seems, at least.^to the Chair, that this type of conumtment by 
the Federal Gtoveniinent must continue to increase and this subcom- 
mittee must expedite legislation to provide |he means by which 
Congress can supply this assistance. " - 

' ■ (61) ' 
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\ We. are veiy pleased to* have as our first witness, George Smith, 
spPjnntendent of the San Diego School Board, San Diego, Calif. - 
\ Mr. Smith, won't you please come forward. I might say that* we 
ihave a distinguished member of this subcommittee, Mr. Miller, from 
your home Statej' so you will be well protected here this morning. 

I understand that you are accompanied by an old friend of the * 
subcommittee, Mr. August Steinhilber, who is assistant executive 
director for Federal Kelations of the National School Board Associa- 
tion,^ QJid hy Michael Reznick, legislative specialist with the National 
School Board Association. 

" STATEMENT or GEORGE SMITH, SUPEKINTENDENT, SAN DIEGO 

SCHOOL BOARD , 

Mr. Smith. Mr. Chairman, and honorable members^ of this con- 
gressional subcommittee^^'am George Walter Smith, an 11-year 
member of the San Diego Unified School District, having served three 
toes as its president, and also vice president of the National School 
Board Association. . • 

It gives me great pleasure to be here for two basic .reasons. Usually 
you don't hear from San Diego, unless we are here begging for impact 
aid ; and secondly I am here because it gives me a great deal of pleasure 
to share with you some of the things that we have done in our school 
district for the educationally handicapped, ivhich I am sure^you will 
be proud of, and hopefully I will point out, as the honorable chairman 
said, a continual need for the Federal Government to support this kind 
of legislation. ^ ^ 

The. San Diego Unified School District has been an interested pioneer 
m the development of a very wide variety of special education pro- 
grams for school pupils having special needs. 

These programs nave been developed in San Diego as needs were 
systematicalfy noted by the >';sChool staff and programs have been 
developed in San Diego to meet these needs. There are many examples 
of this process. ^ 

The program in San Diego for educable mentally retarded pupils 
was in operation long before State or national attention was being 
paid to this problem. There were programs for pupils in the educable 
mentally retarded group prior to 'the State legislation which made, 
these programs mandatory in approximately 1949. 

In^ addition to programs for retarded, the San Diego Unified School 
District has conducted special programs ^for children with learning 
disabilities since the early 1950's. Our program for gifted pupils was 
started in approximately 1950, and has been actively in operation 
^ce that time. It will be recognized that thisvwas far before^ the 
Sputnik era, when such programs Sbtiame a matter of international ' 
attention. * r 

Special education programs in San DiegolMlude all of the following 
' which aim at providing a full gamut of servifeBs to all children with 
special educational needs. 

We^have a home teaching program for pupils wh(rare unable to 
attend school for reason of severe illness. or who are acttially hospital- 
ized. This program is conducted by tea\hers who go to^he pupils' 
''home or by way of multiple telephone hookup so that the teacher qan 
cpnduct a class of homebound students oveVthe telephone. • 



With the assistance of special Federal funds, and we thank you for 
that, ^er^ anticipate expenmenting imth special equipment for next- 
year,^ which will allow the telephone teacher to present materials vis- 
ually over the telephone hookup. ' 
' ' Language, speech and hearing services are provided on a regular 
basis to individuar pupils needmg these services. The speech and 
hearing teachers are all, of course, specially trained, and provide 
service to pupils at- all schools in the city, this being about /157 dif- 
ferent schools. ' ; 

Our program for deaf and severely hard of hearing children is 
conducted both ty special classes at regular schools, and by integrating 
pupils with hearing problems in regular classes with special assistance 
provided.; . 

Our program fqr these pupils begin3vusually at age 3, and the pupil 
is well on the way toward handling.regular school work by the time 
of ordinary first grade admission. , , 

During the past 2 years, the district has added a program which 
now includes 36 children who are aphasic or severely commtinication 
handicapped. These pupils:are in special classes with six per class and 
with specially trained teachers. Tney are children of regular school 
age who on admission to the program often are totally vmable to 
communicate. " ^ ' v . 

For the orthopedically handicapped, we have had a special school 
with specially trained instructors and necessary equipment. The aim 
for these pupils is to enable them to overcome their handicaps, so that 
the^y may take their place as soon as possible in regular school pro- 
griams. A great many of them presently are in such programs, par- 
ticularly in the secondary schools. 

. Our program for visually handicapped and blind includes all the 
standard approaches and has received national recognition for pioneer- 
ing work for use of the'^Optacon reading device. - 

The pupils are, of course, taught to read braille, but the use of the 
Optacon enables thiese pupils hj the use of this electronic device to 
read regular print' from periodicals or other s>ich material withou^t 
having any special treatment of the printed material. 
. The pupils/read by sensing different vibrations through their 
fingertips. . / 

Again, ^an Diago has pioneered in mobility training for blind pupils, 
and one/Of our instructors in this field has just been invited to spend 
some time in Germany to teach mese techniques to instruc^t^rs iu 
continental Europe. ^ , , , 

. By T^his mobility training our blind pupils learn, hy the use of only 
a long cane, to go around the city by themselves, do their own shopping, 
ride buses^, and perform other necessary life functions which are ex- 
tremely difficult for the blind. ^ ^ > . 

In this connection we are developing daily living skills instruction 
for blind arid prthopedically-handicapped, so that they^may work at 
school with actual home equipment so as to be able to take care of 
themselves. • - ^ \ 

We -have in San Diego' two schools for severely inentally retarded 
pupils. Initial emphasis in these programs is that of learning ordinary 
self -care techniques. Some of these pupils are doing beginning reading 
in the upper age groups at the present time. 



In addition, we have been one of a local consortium which is pro- 
viding vocational training in a sheltered workshop setting for retarded 
, and other handicapped youngsters. Many of them are able to earn 
significant amounts of money m this type of setting, and some will be 
able to work in regular industrial settings as they get older. 
There are"" approximately 2,400 pupils in pur programs for educa- 
' tionally handicapped and learning aisabled in bur regular schools; 
These classes are conducted with small class ^izes by teachers having 
special training. 

Pupils do not remain indefinitely in these classes but are brought as 
rapidly &s possible to a point of competency of being able to take their 
place in regular instructional settings. Students and programs . are 
periodically ceevaluafed. 

During this school year, approximately 600 pupils are in classes for 
educabie mentallj^ retarded where there is an emphasis on modified 
curriculum to enable these slow learning pupils" to achieve maximum 
education. , y'- 

There is a significant emphasis on work experience programs at the 
* high school levels so that, here too, these pupils may become self- 
supporting.^ ' ^ 
- _,Dur gijfted program mentioned above includes more than 6,000 
puiMlC this year. This program has been acclaimed throughout the 
otat6 and nationally as a model in gttted education. 

The list of pupils who are- graduates of this program and who-harve— 
received .scholarship acclaim along with spectacularly successful 
' : college careers is impressive. 

There is a considerable use of San Diego's rich community facilities 
in supporting our gifted program. Salk Institute has cooperated regu- 
larly with our high school program. Other reJsearch f acilities, including 
the Naval Electronics Laboratory, have made fine contributions and 
continue to do so. 

Dr; Jacob Bronoi;<rski was one of the early and steadfast supporters 
of our program. . 

In order to maintain specialized programs of this type a^ number of 
supporting facilities are essential to maintain progress in the programs 
and maximum effectiveness. Under State law and district policy, any 
candidate for one of these programs must have had a thorough in- 
dividual evaluation with reference to his abilities or handicaps, and 
must be considered and certified by a screening committee which con- 
sists regularly of a' psychologist, a physician, a special education 
administrator, and a special education teacher. 

Other resource persoimel are called upon as needed. These com- ^ 
mittees not only see to the admission of the children in a proper 
manner, but they also assist in making instructional plans for these 
children. . ^' i 

Children having' special difficulties also need . services other than 
those that can be provided directly within the classroom. Obviously 
special curriculum development is necessary. 

We have a regular program of curriculum development for all these 
special fields. . ' . . 

Additional counseling is often necessaiy and our trained district 
counselors spend a very significant proportion of their time in working 
with pupils^in special education and wth the f^imilies of these pupils. 
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, Jlmost without exception each pupil in our special education pro- 
grams receives a complete psychological evaluation as needed for his 
proper placement ana guidance. 

The committees mentioned above are charged not only with ad^ 
mission, but also ^vith periodic individual reevaluatioh pf the pupils. 
' in the programs. Regular evaluations are also conducted of the pro- 
grams themselves and their effectiveness. > . 

Thus it may be seen that the San Diego Unified School District 
has been for a great many years a constant and noteworthy supporter 
of special education for all children haying special needs. 

To summarize the figures quoted above, approximately 10,000 
pupils in the academic year of 1974-75 in Sari Diego Unified 'School 
L)istrict fiave been given sptjcial .educational opportunities in pro- 
grams especially geared to their needs through a balanced program 
including specially trained teachers, aides, and specialized curriculum 
and equipment. , , ' * 

However, in these times of inflationar}'- costs for all of education as 
^ well as all costs of h^man living, the maintenance' of special .educa- 
tion programs is becoming increasingly difficult. 

It is true that the State of California provides special apportion- 
ment allowances in various amounts for pupils u;i these special 
education prb^ams, along with regulations and specific mandates. 

These allowances have become increasingly inadequiale as time 
hf^^ gonft h y. Most of the m were enter ed in to^the-State-EducationaU 
Code as stated dollar' amounts, and all of us know what has happened 
to stated/dollar amounts during the past 10 years, much less these 
past 3 or 4. ' . ^ . 

Jiiducation of pupils in special education programs is a yery,^very 
expensive operation. We' have no doubt that, the effort to maintain 
these programs is worthwhile^ despitg their expense. 

It seems extremely probable that special education of the handi- 
capped pupil may be a social economy m th^ sense that he will become 
through education a self-supporting citizen, and not a charge of the 
welfare system. ' -. ' 

However, in the present situation a large share of excess costs of 
special education for handicapped chUdreh must be taken from the 
general fund which applies to educatioh 'of all children. It does not 
seem fair that the education of all bhildren should be depleted in order 
to accomplish this very worthwhile purpose. * ' 
Our scncci district must pay^from general education funds the 
excess cost necessary in special education. The detailed table below 
shows the percentages of cost borne by the school district for the 
various special programs maintained. 

Mr. Chairman, I am happy to be here to share^with jou our-success 
story, because knowiug iny own Congressman froiii oaii.JJiego, and 
knowing a lot of you,.! know that you like to hear some of the suc- 
cesses, and not always the failures. I thank you for giving me this 
opportunity to testify before you. . 

Mr. Bradbmas. Thank you very much, Mr. Smith, for a most mter- 
estine statement. I am sure that you will be reassured that we have 
another Calif omia member of the subcommittee, the r'pigning minority 
member, Mr. Bell. 
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Mr/'BELL. I will say, Mr-; Chairman, that it is a great pleasure to 
welcplmeyou, Mr, Smith, before this subcommittee as a fellow^ Cali- 
f ornian*, and say that your great works there haye been noted through- 
ot^l^ the State,^and throughout the Nation. 
/Mr. SmitHv Thank you veiy")iiuch, Congressman BelL 
/ Mr. Brabemas. Mr. Smith, lot me put a few questions, to you, in 
light of your interesting and provocative statement. You say that there 
are approximately 2,400 pupils in your programs for the educationally 
handicapped and learnin|; disabled in your regular schools. 

How many^ chii<JreA within^ the San Diego School District, which I 
take it is a unified school- district as you have been referring, how many 
children of school age who are handicapped, who are not provided for 
by some Special education program? 

Mr. Smith. I am very happy to say, Mr. Chairman, theLt at the 
present time, because of our dipping into our oAvn local resources, ^e ' 
do not have handicapped youngsters on the waiting list, and this is 
unusual for a city that has 126,000 students. 

Mr. Brademas. To what extent ia, the situation that you have de- 
scribed in San Diego repeated elsewherq in your own State? That is to 
say, arfe there — assuming that you have had the remarkable success 
thatryou have had in San Diego, is this true of every other city and 
community in the State of California? 

Mr. Smith. I would say not^ and not only in California, but through- 
-out- th e N a tioH-r— — " — " ' ? 

Mr. 'Brademas. That is not my question. Why are you* able to do 
as well as you suggested in San Diego? What is the secret of your.. 
success? 

Mr. Smith. The secret of our success, basically, is parents of handi- 
capped youngsters who have come to the school bdard;, telling us what 
they are desirous for their yoimgstefs to receive, and our response to 
their interest. 

Mr. BRAEiEMAS. What I am trying to get at is, financially, how have 
you gotten the money? Is this money that is voted by the^school board 
of San Diego, which could be voted by the school, af they made that 
judgment at the local level? i 

Mr. Smith. Provided that they make the judgment at t&e local level. 
As I said, the attachment will show you how much money is placed into . 
ouJ' programs. -What I am saying here is that if the taxpayers would 
vote against higher taxes, and so forth, we in San Diego would find it 
even more difficult to get the necessary funds to do the job that we have 
been able to do over the past 25 years, or 30 years. 

Mr. Brademas. I am simply trying to learn from your experience,. 
Mr.'Smith, is it the case that in San Diego, your local school board, and 
.the local taxpayers made the judgment that they want to contribute 
enough money from the local , funds to meet the needs of the education 
of school age handicapped children in that school system? . 

Mr. Smith. That is right. ^ ^ ^ 

Mr. Brademas, It would be possible for other school systems in your 
^%2X% to come to the same judgment? 

Mr. Smith. Come to the same judgment, provided that the citizens 
vote the taxes. * ^ 

Mr. Brademas. What about the contiibution that you have de- 
scribed which' is a special State allowance from California, the paid 



tax dollftTs? What is the basL«? for the determination of the amount of 
the. special State allowtace that you have received in yoxi^ school 
$ystem iot the education, of handicapped children? 

Mr. SaiiTH. Jus6' for an example, let-^iis take the gifted program. As 
you know, the State formula, allows — — 

Mr. Brademas, I am not asking about the gifted. I am asking about 
handicapped children. 

V Mr. Smith. We consider that tbe gifted can be as handicapped as 
the handicapped, and we put them in a special categoiy. 

Mr. Brademas. What I am talking about is, how in the State of 
California is it determined how inuch money in State tax dollars is 
channeled to local school systems' in the form, of what you described 
as a special State allowance for the education of handicapped children? 

Mr. Smith. No. l,.for the vaocious types of handicapped youngsters, 
Mr. Chairman, there are^ various amounts of money allocated, and 
the formula is written into the legislation itself.. It is usually a stated 
number of dollars per pupil over and above the ADA, the .average 
daily attendance "formula that we get for these youngsters. It is m 
addition to the regular State dollar amount that they give us. 

Mr. Bkademas. So it is a certain amount of money by State statute 
• that is provided to the San Diego School Systemf or speech and hearing 
.handicapped, another amount of money, presumably, for the ortho- 
pedically handicapped, and a different amount of money for deaf and 
blind clnidren. Is that, tlie way it is done?- — 

Mr. Smith. That is the way it is done. 

Mr. Erademas. Every school system in the State, presumably, gets 
the same amount of money pW child in that category? . 
Mr. Smith. Exactly. ^ 

Mr. Brademas. There is no matching requirement? 

Mr. Smith. -There is no matching recjuirement. However, in our 
gifted program, there is a matching requirement. 

Mr. Bj^adbmas": Is it a requirenient of State law that those moneys 
must be expended for the cmVdren in that particular category? 

Mr. Smith. That is right. 

Mr. Brademas. Do you certify to the State how .many children are 
; in each of these categories in order to- get the money back? 
" Mr. Smith. That is right. 

Mr. Brademas. The reason I press this, and there are several rea- 
sons, but one is that I am encouraged to see that there is such sensi- 
tivity in your StateHo this problem. I am still not clear on how much 
money we are. talking about, and that is another problem. 

What especially interests me are the substantive judgments made 
in, the State of California as to the variety of amounts of money in 
the form of a special State allowance. The variety is to be provided for 
eacli category of handicapped who makes the judgment that, for 
example, your State legislation must put up ^ amounts of dollars for 
orthopedically handicapped, but x plus y dollars for deaf-blind 
children, and x plus y plus z for trainable mentally retarded. How are 
those judgments arrived at? ' * - . 

Mr. Smith. I think the fiijst process, Mr. Chairman, is that it comes 
from the State department of education itself, which goes to the State 
legislature, and probably as it is always the case, th&y never get all 
that they ask for. * 



The State department of education, gets its figures from us, from the 
districts, who say that it will take more money for an orthopedicaily 
handicapped youngster than^it would, for example, for a blind person, 
because of the^e reasons. 

J Mr. Brademas. How. do they decide the question? How do they 
answer the question. ^fWhy does it take more money for one category 
rather than another category?" How are those substantive judgments 
made? 

"Mr. Smith. No. 1, even in the way of facilities, for the orthopedi- 
caily handicapped, wheelchairs, buses with facilities to get them on to 
the bys to take them to school, et cetera.. All of these costs are figured 
m, which will give us the figure that we need, to say that an orthopedi- 
^clilly handicapped youngster in San Diego , would cost jnore^ th^ii a 
youngster over here that we have to supply "with braille, et cetera. 

We decided on the basis of the services that each of these particular 
youngsters in these categories inust have in order to get the maximum 
benefit of the educational program: 

.Mr. Brademas. The reason that I put these questions to you is that 
one of the problems we have hadin^coming uj) wit|i an excess cost 
approach, as represented by my own bill, is trying t6, define what it 
costs to educate the handicapped cnildren in different categories^ 

We are told by some of the authorities, and T believej^ there is an 
HEW study that we have just received, it is very tough to find out. 
It is very tough to know. I am hearing you saying that at least in the 
State of California, you have developed some sort of ballpark\apacity 
for making those judgments. \ • 

I would be very grateful, and I am sure iny colleagues would be, 
if you would supply to the subcommittee any study that you may 
have together with a copy of your State statute, which would help 
us understand how you came to those judgments. 

Mr. Smith. I have, Mr; Chairman, a second statement, which is 
entitled ''Cost Analysis of Special Education Programs for the San 
Diego Unified School District," and I think that this will supply 
you with what you are asking about. 

I must say that we have not found it too difficult, Mr. Chairman, 
tp^ come up with these cost figures. I think that your counsel here has 
this particular study. 

[Cost Analysis of Special Education Programs follows;] 

^ Cost Analysis of Spscial Educa-sion Programs 

lAs you requested I am enclosing several different analyses of district special 
ediictiGii programs wiiiU relation to state special apportionment income. 

Attachment *^A". is a chart including all programs where the funding problems 
are critical which shows several different types of analyses of district special 
education costs. The first column in the chart shows the percent of the total cost 
of program which is paid by the district from non-categorical district funds. The 
second column shows the actual average per a.d.a. unit of special apportionment 
funds received for the year. 1974-75. This figure was developed by divIdiTig the 
projected special apportionment income by the program a.d.a. and does not relate 
precisely to -l-he stated allowances in the state education code. These are actual 
dollars received and wilf vary from the stated figures because of the inclusion 
of summer programs iri some cases, and because of some combining of programs 
having different unit allowances. ** " , 



The third column was constructed by adding the present special apportionment 
income ip the district contribution from non-categorical funds and dividing this 
total by ihe program a.d.a. This figure represents that amount of special apportion- 
ment income which w6ul4 be necessary if the state actually paid the excess cost 
of operating these programs. 

It is interesting to note that the longer established programs tend to be the 
less* adequate. in state funding. This is obviously because the allowances were 
stated in the code in doUar amounts and have been unable to keep pace with 
^increased costs. In other cases, such as the speech and hearing progrMQ, there is 
no change in the need for a regular program for the pupils involved and the program 
cost is completely excess over and above general. education program costs. 

Attachment *^B'' is an itemized breakdown 'of the program projections for 
1974-75 from which the figures in Attachment *^A" were developed. 
" It is probable that any comparison available at the present time to the costs in 
other districts for these same programs would be inadequate since it is my belief 
that our complete and accurate cost accounting syatemi'is almost entirely unique 
within the state. In general my observation is that many other districts include 
in their costs of special education only those jcosts which are related in the class- 
room. These figures do not include the required program support costs such as 
the" required activities of psychologists, curriculum development, etc. 

The real conflict shown Iby these data is that the state sets.upvery stringent rules 
on program conduct, class sizes, and other such matters.' These rules must be 
followed and the following of these rules makes it completely impossible for a ^ 
school district to conduct the program within the special apportionment,income 
allocated: At the present time the only alternative is even more expensive^ In the 
absence of an available special program the school district would be essentially 
compelled to grant applications under Chapter 8.2 of the Education Code (Sedg- 
wick Act). When these applications are granted it is necessary for the district to 
pay that amount which would be expended on the pupil if he were attending in the 
school district. However, the district does not receive funding of any. kind for, this 
pupil since the funding is based entirely upon a.d.a. Thus the applications approved 
under the Sedgwick Act result in the school district's paying out money which is 
not received. This can only come fr'6m general non-categorical funds. . 

It appears critical that these data should be presented as often and as efifcctively 
"as possible 'to the state so as to improve reimbjirsement for special edijpation. 
The caunterargument may be that the Master Plan for Special Education will 
obviate the necessity for changing these . funding- allowances. However, in its 
present form it is essentially impossible to do a cost analysis of the master plan 
since the master plan is not sufficiently in operation ^o that detail can be developed. 
The general impression we have at present is that under present parameters there 
will be little significant improvement in the net funding level. 

ATTACHMENT A 
COSTS OF SPECIAL EDUCATION PROGRAMS 

Nictssary spiciii 

Mian special ^ ipportionment 

" . Percent of non- apportion mtni fundiniptr ADA 

cateforical dis-' fundinf pir units to cover 

Profram trict contribution ADA unit excess costs 



Educationally hendicapped...--. 25^' 1,485 2,136 

Educabie mtnUlly reterded 44 481 l, 35i 

sS!lfeM::::::::::::::::::::i:" fl" 2:157 w 

Visuel (SDC>,_,-.,-. - 0) -'-zz icqi 

Visuel(RPD) - — " s2,150 4,534 

Orthopedlcall7hB'ndi«W»dTsDC) ^ 42 1,014 2,209 

Preiflint minors > 24 71b i, i/u 

Homebound ^ 61 1,795, 5,719 

.Heifinf(SDC). — 15 2,619 3,210 

DeeNblindCSDC) ..1 34 2.675 4,313 

Treinible mentally retarded - 37 921 1,831 

Trensportatlon of Itendlcapped *^ 3w o/a 
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San' Diego Unified School District — Finance Department 

Special education cost tnalysis fund AF estimated 197 4-^7 B-— Adopted budget 

Fund AF — ^Educable mentally retarded : ^ Amunt 

Total Appropriations Fund AF..^, $893, 797 

Other direct costs* .JA- 175, 628 



Total direct>«osts l J-..\ — 1, 069, 425 

Less: Direct costs of general education ^ ,,(346, 932 ) 



Net special costs ^ i 722,493 • 

Less : Special apportionment ^ ,V ^ (256,008) 



Net direct contribution from noricategorical funds 466, 485 



Program ADA**„_^. , .-532.16 

Cost per ADA-.__- ^ ^ 876. 59 

• Fund A A Student Services Division Support ' , 

Pi'ogram and description , , r Costs 

5051 Central direction, supervisor of Instruction ; $-18,359 

0424 Counseling services _ _ 40,972 . j 

fl504 Guidance services ^ i.^ S2,665 ; 

7001 General adralnistratlon...^ , 3,032 



Total 175,628 

••,7-12 In 5-pcrlod equivalents 

Attachment B-^San Diego Unified School District Finance Department 

Special education costs analysis fund AD estimated 1971^-75 — Adopted budget 

Fund AD — Educationally handicapped^ ^ — -M-mouni 

Total Appropriations Fund AD^ ____ _ $3, 044, 798 

Other direct costs * . : 464, 009, 



Total direct costs -."i-, J - 3, 508, 807 

Less: Direct costs of general education — (685, 642 ) 



Net special costs - 2,823,165 

Less : Special apportionments - -V- - - - (1, 962, 606 ) 



Net direct contribution from noncategorical funds. 860, 559 



Program ADA „ _ . 1, 321. 64 

Cost per ADA 651. 13 

* Fund A A student services division support 
Program and description • Costs 

6051 Central direction and supervisor of Instruction * — $52, 210 

W24 Counseling services , - 275, 499 ^ 

6504 Guidance services j, — — 130,564 

7001 aenr»ral adraJnlstratlon 5,736 



Total - 164,009 ' 

•• 7-12 ADA In 6-pcriod equivalents. 
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San Diego Unified School District — Finance Department 
, ' Specdal ^education cost analyiU fund AH eitimated 197 4-7' 5-^ Adopted budget 



: Fund Traina^ble mentally retarded: 

Total appropriations fund AH $964, 343 

Other direct costs* 12,242 , 



Total direct costs. ..." 976, 585 

Less: Direct costs of general education . (236, 194) 



Net special, costs.. I—.. -i... 740, 391 

Less: Special apportionment ^ ...^ (375, 360) 



Net direct contribution from noncategorical funds 365, 031 



Program ADA _ 404.31 

Costs per ADA..—. '902. 85 

*Fand AA studtnt icnrlcM dirition support*: 

Proertm And dMcription: \ Cof^l 

5051 Ctntril direction, lupervUion of instraotlotu* ^ 0' 

0424 ConnfiUnf Mrrloei. _ $12, 242 

WOi Ooidtnc« MfTlces ^ 0 

7001 . Qtneral idmlnlitrttlon 1 0 



ToUl - 12,242 

SAn Dieoo Unified School Distrct — Finance Deparlment 

Special education cott analytia fund AJ eitimated 1974-76 — Adopte^ budget 

Fund AJ— Transportation of handicapped : 

Total appropriation fund AJ 1 $557, 704 

Other mrect costi-. . ^ 0 



Total direct costs.,-. .i 557, 704 

Less: Direct costs of general education (0 ) 

Net special costs 557, 704 

Less : Special apportionment „^ ( 322, 481 ) 



Net direct contributioa from noncategorical funds 235, 223 



- Program ADA... 829 

Costs per ADA....... 283. 74 



Mr. Bradbmas. I conclude from jour testimony that, at least I 
tentatively conclude from your testimony that if Congress wrote a 
law based Sn excess costs concept, the diversity of costs^for the 
diversity of the uniyerse of the handicapped children, because of the 
different handicaps, school systems would develop some costs. 

You would do^it if the money,were at the other end of the pipeline. 
In fact, you have already done it"" without any Federal program to . 
encourage you to. Ho so. 

Mr. Smith. Right. 

Mr. Bradbmas. I want to study with great care how you went 
about it. ' f 

Mr. Smith. If we can be of further help, we will be moi;e than happy 
to have a man come out and consult with your staff. 

Mr. Bradbmas. We will rely on the good offices of Mr. Bell and 
Mr. Miller to do that. * " . 

Mr. Bbll. Thank you, Mr. Chairman.^ 

If new Federal dollars were made available to you in the city of 
San Diego to serve handicapped chUdren, how would you spend them? 

o 



Mr. SmitK. No. 1, 1 think I mentioned in my statement, Congress- 
man Bell, ^omio of the programs that we are just going to enter into on 
a pilot basis. For example, our homebound telephone hookup program, 
and this ye^, because hopefully of a Federal grant, we can expand 
this to a greater service for the youngster, who because of many 
different reasons, cannot attendj school. ^ 

We would beef-up the programs that we have, plus the fact, as you 
know in Galiforma with the citizens' attitude the way it is to avoid 
any more taxes, most of the school districts are facing a deficit. We 
feel that we could be relieved somewhat through Feeder al legislation 
that wo^d provide dollars to us. 

As you look at my sheet here, telling you about how much of the 
local tax dollar goes mto these particular programs, money that really 
could be used to help the rest of the programs in'the school districts, 
that would help all 126,000 students rather than those handicapped 
categories. 

Mr, Bell. I take it then that you obviously need more money. 
Mr, Smith. Right. 

Mr. Bell. Can you put a figure on that? 

Mr. Smith, I could try to do that, sir. I \vill go back, and in v/orkmg 
with our staff, submit this to you. I , _ 

Mr.jBELL. If you received more money, where would your priorities 
be? 

Mr. Smith. My priorities' would be probably in the mentally 
retarded as well as the homebound aixd blmd students. The program 
that I spoke about, where the instructoi^ who developed this program 
has been invited to go to Europe, but I \vish that he* could come here 
and give you a demonstration of what he has done ^yith these blind 
youn^^jters, making them completely functionable in a society as 

complex a9 ours. ^ ^. . # o -rk- 

How,ever, it is on a limited basis, and in a city the size of San Diego, 
e have a number of blind students, and we would like to see this 
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beefed up. 1 

I am not a program expert, as you know, but there are many other 
programs, for example, in the area of the transportation of the handi- 
capped. Traiisportati on anywhere today is a major cost, and we have 
taken from our' local budget money to transport the orthopedically 
handicapped youngsters, the mentally retarded^ youngsters to the 
source of^ their educatioji services. AH nf these areas require lots of 
money; and when you get iniio conjtracts with the bus company, 
et cetera it rsally eats up the dollars. 

Mr. Bell. Do you have any idea, Mr. Smith, as to how much 
money would be needed for a good handicapped program in the 
State of California? 

^ Mr. Smith. Let rac say. No. 1, we have a figure of about $1,100 
that we spend on each student. I would say that you would need at 
least half that much money again to really do what you should do for 
these students. 
Mr. Bell. Thank vou, Mr. Chairman. 
Mr. Bradbmas. Mr. Cornell. [ . . - 

Mr. Cornell. notice, Mr. Smith, that you mention the total 
district contribution to the school fund for the maintenance of pro- 
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grams of about $3 million: Do you 'feel that your regular school pro- 
gram has suffered as a consequence of having to take $3 million froxn 
regular education? 

Mr. Smith. I must say that I, as a school board member, it has 
had to suffer. If you would give; us that money, we could do a very 
good job. It would not just go into teachers' salaries. 

To answer your question, and to be truthful, I would have to say 

Mr, CoKNELL. I know that it is a little difficult to respond to such a 
question. I did notice that for your homebound program, 61 percent 
of funds come from your general funds, and for speech and hearing 62 
percent. It appeared to me that it is a sizable amount that you are 
using to finance these programs. ' 

There is one other thmg. I think that you gave the figure of $1^100 
per child. , 
^^Mr. Smith. Right. 

Mr. Cornell. I was interested to notice that, this is for every 
child, 126,000 that you have in jou^ congressional district, and the 
average is about $1,100. So, it is considerably-roore for tne special 
programs. 

Mr.^SMiTH. Considerably more. -Let-us-go^back once again to our 
gifted program! The State gives us $31 per pupil for the gifted program, 
But we put a lot more money than that, as you can see from our state- 
ment here. I think that last year we put a little more than $1 million 
into our gifted program. 

Mf. CoRNELU'. I was struck by the fact that you ^have a special 
State allowance of $2,150 for the speech and hearing whereas the 
actual excess costs are $4,519. So that money is commg from your 
general education budget? - . ^ 

Mr. Smith. Right. 

Mr. Goi^NELL. It would be helpful if you had Federal aid? 
Mr. SiwriTfl. Right. 

Mr. Cornell. You are receiving some Federal aid at the present 
time. / 

Mri^MiTH. A small amount, that is true in these categories. 
Mr. Cornell. Thank you, Mr. Chairman. 
Mr. Brademas. Mr. Jeffords? » 
Mr. Jeffords. Thank you, Mr. Chairman.^ 

I understand that the Supreme Court of California pasW a decision 
which put the burden on the' state to provide equal opportunity in 
education some years ago. I wonder if that had anything to do with 
the development of the California programs for the handicapped? 

Mr. Smith. I don't think it had. We had the programs way before. 
The State legislature is just beginning to move to trying to do some- 
thing about these decisions that were made. We have a bill before 
Congress 'now, which Congressman Miller would know about, that 
would go toward doing wl^t the courts said that the State has to do. 
It does not have a. chance of passing this year.^ They will not do 
anything until the time of limitation runs out, which I think is 1977, 
or something like that. 

Mr. Jeffords. Thank you. ' 

With respect to the figures that you have given to us as to the cost 
of the special programs, I wonder if they afe rather gross figures. I 
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wonder if you cuuld supply us aj^me time .with a breakdown of the 
cost figures within those programs? In other words, how you arrive 
at the cost figures that you have on there? 

Mr. Smith. I don't Know if the Con^essman was here when I 
talked, about the analysis of these various programs. 

Mi\ Jeffords. I am referring to the page that gives the various 
iarga>figures. I would like to see them detailed., 

Mr. Smith. I will get theni for you. l am going back this afternoon, 
and I can tell you that tomorrow morning the staff will be working 
on this, and I will get them in to you. 
- [Information requested follows:! 

QiieMtion 1. How are the cost figures developed for special education programs? 

The San Diego Unified School District is on almost completely a. program, 
budgeting system. Under this system the costs for special education programs and 
the specinc incomes attached to these costs are placed in separate lund codes so 
that there is no xninading of general education funds in either the appropriation or 
income estimates. The cost figures which are used in devel'opinja; excess costs in- 
clude positions (teachers, resource teachers, etc.) which are assigned specifically 
. full-time in the program in question. The personnel costs of these people directly 
assigned to work on a day-to-day basis in the classroom or teaching program^ are 
iilcluded as direct costs along with supplies specifically charged to the spei^cial 
education program, and equipment and capital outlay charges for equipment used 
only for the benefit of these pupils. ' 

In addition there are other support costs which are directly\ attributable to the 
program. These are prorated on an actual workload basis. The best example of 
this would be that, since psychological examinations are required for placement 
in almost all of the special education programs, a record is kept of the actual! 
number of cases examined by the scfidol psychologist for purposes of eligibility 
determination in a particular program. The percent of their workload is applied' 
to the psychologist's payroll- n^re and the resulting amount is allocated as an 
appropriation against that special education program. 

tin summary, then, the total program co^ts consist of teachers, supply and 
equipment items which are used in the classroom, along with that exact proportion 
of other personnel and costs which can be directly identified with the prograni in 
question following standard cost accounting practices. ^ 

On the income determination," separate components of income are developed as 
they are applied to the program. The first oi these is the direct cost of general/ 
education which is that share of the general education funding which Is attribute 
able to the pupils In special education classes on an a.d.a. basis in the same way 
that this general education Income is attributed to the costs of any other prograny. 
The second component Is the State special apportionment income. In almost all 
cases this Is calculated by the a.d.a. In the special education program In ques^tio^. 
The State Education Code specifies different allowances per a.d.a. unit for the 
different programs. These vary considerably from program to program principally 
as 'a function. of required class sizes. Class size is a major determinant of opst, 
obviously, since many of these classes are limited to six pupils or less for a full- 
time, teacner. Often an aide Is specified as well. It may be seen that there is no ^ 
opportunity to mlnlmlae the cost of these .programs by larger classes since the 
State Education Code prescribes a maximum class size for each program. / 

The third income component is the district contribution from non-categorical 
funds. This represents essentially the difference between the actual program 
direct costs and the amounts of Income received from attributed general education 
funding plus special apportionment. The percentage of district non-categorical 
support varies from program to program depending upon the special appropria- 
-tion allocations and other factors. Under the present funding system in the State 
of California this non-categoricol fund difference must come from the' district s 
general education funds, and in a sense represents the depletion *-)pf--funding 
available for the general education pi'ogVam. ^ / I 

Quttiion 2. What are the criteria used in determining the various categories 
of exceptional children? *' V ' 

There are different types of determination utilized in determining the categories 
of handicap for special education purposes, The criteria for each of these is specified 
generally in the California Education Code and in much more detail in Section 
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D, of the California Administrative Code, Title V. Section 6750 of the California 
Education Code in regard to educationally handicapped pupils reads as follows: 
"As used in this chapter educationally handicapped pupils are pupils who are 
under the age of 21 years, who by reason of marked learning or behavior disorder, 
or b6th, cannot beJnefit from the regular education program, and who as a result 
require the speciall education programs authorized by this chapter. Such learning 
or behavior disorders shall be associated With a neurological handicap or emo- 
tional disturbance, and shall not be attributable to mental retardation." 

Generally, in all types of handicap the Administrative Code specifies an admis- 
sion review and discharge committee which generally consists of a nurse or 
physician as relevant, a psychologist who is ordinarily the psychologist who has 
examined the pupil, a special education teacher and an administrator of special 
education. Admission of all children to all of these programs is reviewed by such 
a committee, and they arc only admitted upon parental request and committee 
recommendation. 

The annual review, or more often than annual review upon Qccasion, of pupils' 
progress is made b>' a similar committee, and discharge of the child from a special 
education program to return to the regiilar education program is planned by this 
committee as well. 

^ In the case of educable mentally retarded a similar committee structure is used 
but tests for criteria are also prescribed in the law. At the present time the law 
states it is essential that a child, to be considered for admission to a program 
for educable mentally retarded, must score two standard deviations below the 
mean of a specified individual intelligence test, with an allowance for the standard 
error of measurement. However, because of litigation the State Department of 
Education, has, at least temporarily, issued instructions that individual psycho- 
logical examiations should not be considered in the placement of educable 
mentally retarded pupils. ^ 

The review conducted by the Admission and Discharge Committee is required 
to include consideration of psychological and medical data as well as evaluations of 
educational achievement level> and general adaptability. There are some school 
district options in the use of various adaptability scales, but the general intent of 
these is to determine whether functionally the child ia actuaBy handicapped 
sufficiently so as to need special education. 

The remaining critical special education programs such as programs for aphasic, 
speech and hearing programs, visually handicapped, orthopedicalljr handicapped, 
pregnant minor?, teaching of homebound, deaf and hard of hearing, and trainable 
mentally retarded all follow the use of standard clinical criteria for these conditions 
as reviewed by the Admissions and Discharge Committees. In certain of these the 
medical findings obviously would overbalance the data even though the other data 
are considered. An example of this would be the teaching of homebound where a 
physician's recommendation is required for the program to be offered. 

In the case of senBory handicapped children tne Admissions Committee almost 
invariably has not only medical data available, but these data Include specialized 
medical data from such specialists as otologists and opthalmologists. _ — 

Transportation of handicapped Is req'uired by California Education Code for 
children falling into various education programs. At the present time the -State law 
does not require that a district furnish transportation for educationally handi- 
capped or eoucably mentally retarded or speech and hearing handicapped children. 
Obviously transportation Is inapplicable to the instruction of homebound'. In the. 
case of speech and hearing the teachers used are itinerant speech teachers who 
provide instruction at the school where the child attends. At the present time 
San Diego Unified School District is Jjrovlding transportation for educable 
mentally retarded pupils completely at district expense because this is necessary in 
order to provide services to children needing them. The classes are regional in 
nature because of the proportionally small population Involved. Without trans- 
portation many of these children could not avail themselves of the program. > 

Mr. Jeffords. I think that this will really be helpful to us. 

You are referring in your testimony to some 10,000 handicapped 
students, and I think you testified that, to your knowledge,, all of the 
handicapped receive training in San Diego ; is that correct? 

Mr. Smith. Eight, some degree of training. - 

Mr. Jeffords. When you say that are you saying that someone 
hfiS'tieterniined that all of them are capable of being educated? 
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Mr. Smith. We follow the premise that tbore is no person who is 
not educable: For example, seme youngsters, I can recall, were unable 
to communicate at all, and we are bringing them to the point where 
they are learning to communicate. 

So, we don't look upon anyone as being uneducable. We feel that 
with the proper program, and the proper action, everyone can be 
taught sometnmg. . 

Mr. Jeffords. So ^^homebound," as I believe you refer to them, 
p takes into account all of the children that are presently at home, and 
that you can assist in some way, and that you, in fact, assist in some 

way? IV 

' Mr. Smith. That is right. Maybe it is the youngster, who, because 
of an illness, cannot come to school, he has been in a car accident. 

Mr. Jeffords. What kind of an outreach program do jou have 
that goes out and attempts to try and locate, and identify, such^ 

.children? • i twt v 

Mr. Smith. We have, fii-st of all, our parent counselors. We ha\ 
Wr district counselors. These are people who work out of the \om\ 
schools, and the local commxmity, and the basic community. Tney 
know these students who are not in school. _ 

I will tell you. this. If the parent has a handic^ped youngster, 
handicapped m any way, he lets the school know. We don't Jiave to 
sit back and wait. 1 must say that I wish that the interest was through- 
out the school districts. , - y ' 

Mr. Jeffords. You are confident, then! that this outreada program 
you have has located, as far as you know, all of the students, or just 
about eveiy possible child with these expfeences? y 

Mr. Smith._ For as many years as I have had on the^chool Board, 
we have had a basic interest in these' children. We are not going to 
take over the administration of the school district^^ but we want 
programs that meet the needs of the students. . / 

When those needs are identified to us, we try to respond toasTiaaa, 



as we can. 

Mr. Jeffordsv Thank you. This is all I have, Mr. Chairman. 

Mr. Brademas. Mr. Miller? . v -, ' 

Mr. Miller. Mr. Smith, what has been the increase m the educa- 
tionally handicapped in the last 5 years? / ' i. 

Mr. Smith. I would say 75 percent, because many of these thmgs, 
for example, those who have been unable to communicate, that pro- 
gram is ordy 2 years old. It is a matter of identifying special needs. 

As you can see on this sheet here, there are many school district 
programs that we have in many catisgories, especially handicapped 
youngsters. I think that number one the key to it is the staff in your 
school district. Their attitude toward handicapped youngsters, their 
identification of students who have a particular need. 

They develop a program, and they oring it to the board. Then, we 
act upon it. Then it is enacted. I would say that over ^he years, over 
the Vast 10 years, there must have been at least 75-percep.t increase on 
our /services to the handicapped youngsters. . v 

Nit. Miller. What has been the increase in the category that might^ 
be (sailed '^emotionally disturbed'* ?, . 

Mr. Smith. I guess that this is probably our highest. It was the high- 
est when I went on the b'oard,jrne State-legislature, I thought, restlly 
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dealt us a blow in that we had passed legislation that prohibited identi- 
fying many of our students that psychologists felt fit mto the category. 
The legislation ordered them back into tne normal classroom setting, 
which I don't think is the best thing. . 

Mr. Miller, What have you done with the atudents since then? 

Mr. Smith. Many of them we have in what we call a transitional 
program. We work with them on an individual basis, and try to bring 
them to the point where we can feed them back into the regular school 
program in order .to meet the state requirements. 

There are others that are giving problems in the traditional educa- 
tion classes, and that was part of that legislation. 

Mr. Miller, What dp you do with the children that don't go back 
in the mainstream, who can't make the adjustment? 

Mr. Smith. We have continuation type schools. We have recently 
developed a career development center that provides work experiences 
for some of these young3ters, trying to take care of their basic needs. 

Mr. Miller. Do you know what the ratio is of those youngsters, for 
our purpose of discussion now, who are emotionally disturbed in temis 
of minority students? 

Mr. Smith. Let us say, for example, approxinfately about 35 to 40 
percent w;ould be minority students. We have two basic minority 
groups, black and brown. I think that this probably would be double 
the majority group, as the majority group makes up about 70-percent 
of the entire student body. 

Mr. Miller. How do they breakdo^vn along sex lines? 

Mr. Smith, I have no way of knowing: Probably they have more 
boys than girls. I don't know for sure, but that would be my feeling. 

Mr. Miller. In terms of State assistance, which we provide in 
California, do you lose funding for those students, now that you have 
been forced by State law not to identify them? 

Mr. Smith. That is right: The state is noted for passing legislation 
without competent money, 

Mr. Miller. Thank you. 

Mr. Brademas. Thank* you very much, Mr. Smith, Let me ask you 
another question. 

Suppose that we were to pass this excess cost bill, for example, what 
would your reaction be, if we said that in the local school system you 
had to give priority in the expenditure of any Federal funds to the 
most severely handicapped children? Would that be a new problem 
for you? 

Mr, Smith. No' it would not. I always believe that the dollars 
should be spent where they are needed most, and the- most severely 
handicapped would be those that would need it the most. They are 
the ones who required more specialized training on the part of staff, 
et cetr6,. 

Mjr. Brademas. Thank" you foj a very interesting statement, Mr. 
Smith. J * ' , ' ^ 

Mr. Jeffords. Can you tell me what criteria you used for defining 
the various categories? Are there state established criteria to de- 
termine who is educationalljr mentally retarded? 

Mr. Smith. Yes. Then within the districts ^ou set up your own 
basis for determining, just as long as they are within the State guide- 
lines. So the state sets them up, out there is flexibility^^ - 



For example, I don't mehil to "play up the gifted program, but the 
St^tte sets a certain IQ, which I think is 132. We, for example, take 
that to 152 in San Diego. As long as we are not violating State law, 
we feel that we shoidd have the BexibilitY. 

Mr. Jeffords. Could you furnish us with xi copy of the criteria 
which you use, both the San Diego criteria and the State criteria. 

Mr. Smith. Eight, we will do it. , 

Mr. Brademas. I want to thank you again, Mr. Smith. Your 
testimony is very encouraging about what you are doing in San Diego. 
I take it from what you have ^aid that you would be in great shape 
to resist a law suit, if any parents of handicapped children should say 
that their children were not being adoquatel}'" taken care of. 

Mr. Smith. I would guarantee you that- the judge would not render 
the decision that he rendered in the District of Columbia. 

Mr. Brademas. Mr. Steinhilber, do you wish to be hc.ard? 

Mr. Steinhilber. I would wish to submit my statement for the 
record, and give a few extemporaneous remarks. I am. sure you have 
enough reading. ' • - 

Mr. Brademas. Your statement will be made part of the record. 

[Statement follows :] 

PrEP.\RED STATKMXiNT. OF AuOlTST W. StEINHILBER 

Mr. Chairman, my name ia August W". Steinhilber, and I um the Assistant 
Exeeutive Direetor for Federal Heiations of the National Sehool Boards Assoeia- 
tion. I am aeeompanied today by Miehael A. Resnick, Legislative Speeialist of 
of the Association. V 

The National Scmool Boards Association is the only major education organiza- 
tion representing scHool board members — who are in some areas called school 
trustees. Throughout the nation, approximteiy 80,000 of these individuals are 
Association members. These people, in turn, axe responsible for the education of 
more than 95 percent of all the nation's public school children. 

Currently marking its thirty-fifth year of service, NSBA is a federation of state 
school boards associations, with direct local .school board affiliates, constituted to 
Strengthen local la y control of edu c ation^ and to work for' the improvement of 
education. Most of these school board members, are elected public official^; accord- 
ingly, they are "politically accountable to their constituents for both educational 
policy and fiscal management. As lay unsalaried individuals, school board members 
are in a rather unique position of being able to judge federal, state and local rela- 
tionships, such as the "Education for All Handicapped Children Act," purely 
from the. standpoint of public education, without consideration to their personal 
professional interest. 

The National School Boards Association fully supports the concept of federal 
funding for the purpose of assuring that all handicapped children will receive an . 
opportunity for a meaningful public education. 

A. background/recognitton op need 

At the outset Mr. Chairman, we wish to express o\ir appreciation to you and 
the members of the Subcommittee for moving expeditiously in your consideration 
of this legislation. "As we all know, more than 10% of our school-aged population 
is afflicted with some form of handicap which can impede their educational attain- 
ment — and, ultimately detract from the fulfillment of their adult lives. Of these 
7 million children, about 1 million dp not have access to any special education 
programs/Unfortunately, these are frequently the very children who are most in 
need of such services. 

From the standpoint ofvparents,.the time for action is today — as understandably 
evidenced bylaw suits filed in over twenty states which allege that school systems 
are denying their children equal protection under the laws. In this regard, it is the 
goal o^fthe nation's local school boards to provide each handicapped child with 
access fo that education program which best suits his needs. Unfortunately, the 
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"ampunt of additional funds revired to achieve that goal, are estimated to be in 
excess of $3 billion. As staggering as this amount might seem, the financial problem 
reaches even fuller dimensions when placed within the context of the struggle 

..which tfohool districts are under go iirg to maintain current service levels. Specifi- 
Cfdly, a 30% compounded rate of inflation over the past three years has eroded all 
services, future employe cost of living requirements will have to be met, as well as 
increased energy, costs — all at a time when state and local revenues are falling or 
are being diverted by the effects of recession and unemployment. 

The point is, Mr. Chairman, as desirous as local school districts are to meet 
the higa cost needs of handicapped children, funds from local resources are not 
sufficient. Restated, unless the federal government is willing to underwrite a 
substantial portion of the cost, the need will continue to be unmet or at best only 
partie^y fulfilled — and then only at the expense of some other groups of children. 

In urging the Subcommittee to support a large scale financial commitment for 
the education of these children, we recognize that you will be in direct conflict 
with the position taken by the Administration last year. At that time, the Ad- 
ministration argued that the federal role should continue to be one of capacity 
building rather than one of general support. That argument was buttressed by the 
assertion' that existing state surpluses and General Revenue Sharing could 
adequately finance the education of all handicapped children. On both counts it 
shomd be recognized that there are only a limited nimiber of social needs to which 
those, funds can be apportioned. Since last year, those state surpluses have van- 
ished, if indeed they ever existed other than as bookkeeping entries. Similarly, 
in practice. General Revenue Sharing, which does not provide direct aid to local 
school districts, has only yielded about $300 million per annum (i.e., 5% of 
General Revenue Sharing) for new elementary and secondary services.^ Accord- 
ingly, we suggest that the financial tjasis underlying the Administration's position 
favoring a iSoiied federal inovlvement cannot be supported. 

B. POSITION ON s. « 

Hence, if a federal program of general support for handicapped children is a 
financial necessity, the question raised is what is the best way of translating that 
aid into services: 

The National School Boards Association- believes that S. 6, as originally 
drafted, has served the valuable purpose of focusing national attention on the 
needs for a massive infusion of federal dollars. However, we have withheld support 
with regard to certain of the program specifications— especially, those relating to 
tl^e funds distribution formula, the method for developing program design, and 
s<}*me of the accountability procedures. Instead of restating our technical critique 
• of S. 6, we have appended a segment of our testimony of last year to the prepared 
text. To move in a more positive direction, the balance of our statement is devoted 
to advancing those program components which we believe would make for a more 
workable bill at the local level. 

C. SlfoGESTED MODIFICATIONS TO S. 0 ^ 

By wa/^ of prelude to our recommendations, recently, several of the nationally 
based Qi^anizations met to discuss this legislation. A staff memorandum repre- 
senting some of the areas of agreement and disagreement have been attached to 
our statement for your consideration. 

- In presenting the. program elements supported by the National School Boards 
A;^sociation, I will be relating to the commitments which our organization made 
that memorandum. 

FORMULA ENTITLEMENT 

It is our view that a program which could involve an expenditure of S3 billion 
per year must distribute federal funds on a local formula entitlement basis — as 
opposed to a discretionary project grant basis. That is, the program is too compre- 
hensive for allocations to be determined by federal or state discretionary project 
grant awards: Hence, as in the case of Title I of the Elementary and Secondary 

^To ttndertcore that point from a illfhttr different p«r«)«ctlve, an Administration state- 
ment that 65% of the itate$* share of Otnerel Rerenue BhaHnjr Is expended on education 
(Including elementary and secondary. Uffher education, manpower trnlnlnff, school tax 
relief), clouds the orerall picture pt the Oyo which Is spent from the total proffram on new 
elementary and secondary education senrices. 
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Education Act, Or the Impact Aid program, funds should be distriWed to local 
school districts, according to the number of target children residing i^ each local 

^^^ur rationale for pegging the funds to the child is based on certainty. If the 
federal level is going to be xi major source of funding for these children, a local 
school district will need tq have a basic idea as to how much funding it is going to 
receive from year to year — especially if plans must be developed, on an indi- 
vidualized basis. Furthermore, the local entitlement approach ensures that the 
amount which any school district receives will bear some relationship to the cost 
of educating the children involved. Finally, local entitlement provides school 
districts with the kiijd of certainty which is vital to their overall governance 
responsibilities. Specifically, if a state under the project grant approach changes 
its funding pattern, a local school district may find itself subject to court order 
for noncompliance, and perhaps subject to a termination of all federal funds 
because it could not manage a timely budget alteration to offset a sharp reduction 
in project grant funding. ' • . . x,. , ^ 

If local entitlement is adopted, the formula used can easily be weighted to 
accommodate for any number* of factors such as effort, excess cost, or average 
income. In this regard, since children will have to be classified in order tq,provide 
them with the appropriate service, those classifications can likewise be weighted 
to allocate funds — especially since the cost of serving certain classificl^tion.s of 
handicapped children will vary markedly with the cost of education of othere. 

In urging a local formula entitlement approach, three related comments need 
to be made. First, while forward funding would further alleviate our concern with 
certainty, forward funding without looal entitlement is not the answer — especially 
since, the Appropriations Committee is not obligated to .fund in that manner. 
Similariy, even if there is forward funding under the project grant approach, a 
particular state would not be required-to conform its fund distribution plans to 
the local budget cycle. . . , 

Second, as in the case of Title I, school districts should be held accountable by 
requiring adherence to the specifications of a general state plan. We would go a 
step further and urge that school districts should also be\held accountable to 
parents as well by requiring that individualized plans be developed in discussions 
with parents, with enforcement through the procedures of section 613(a) (13) of 
the Education of the Handicapped Act. Indeed, especially since the children 
involved are highly individualized, the notion of local school district flexibility 
within a general state plan concept would seem a most, desirable balance of the 
state, local, and parental interests. . 

Third, if the Committee adopts a local entitlement approach, provision must 
be made for both state administration and state operated programs. State admin- 
istration should be funded along the percentage suggested in ESEA Title I. Sim- 
ilarly, state operated programs should be funded as a separate program or title. 
In this regard, one problem with ESEA Title I is that state operated programs 
are fully funded ''off-the-top" with the remainder of the appropriations then 
distributed to local school districts. The result is that equally deserving children 
can have a better program by the happenstance of being enrolled in a state 
institution— regardless of the relative wealth or effort of the local agency vis-a-vis 
the state agency. In our view, the separate program approach for state operated 
programs produces equity for the children and forces the states to be. more account- 
able for their own expenditures. . , .J J , !_ ,J 

2. Program Design. — In supporting the notion that individualized plans should 
be developed with parents, WSBA opposes the notion that such plans must be 
I) mutuaSy agreed upon, 2) or that* once developed such plans take on the char- 
acter of a contract, the performance of which is enforceable in court. As high- 
lighted in the appended memorandum and detailed in* the accompanying testi- 
mony, state and local units should not be forced into a two party agreement, 
because, in addition to serving the parents involved, school officials also have a 
separate legal obligation to make decisions about children and the overall manage- 
ment of the school systems. Furthermore, to the extent that plans must be mu- 
tually agreed upon, both the planning process and flexibility in its aftermath will 
be unnecessarily constrained. More importantly, at some point "mutual agree- 
ment" relieves school officials of being accountable for the overall quality of their 
"negotiated" programs. , ^ - c 

Although S. 6 did not create a right of court ordered specific enforcement ol 
mutually agreed upon plans, a passing comment should be made. If an agreement 
is brought to court for specific enforcement, an action al equity is involved which 
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then requires a judge to balance and evaluate the substance of the education 
program a,t issue* This raises certain questions of judicial expertise and separation 
ef powers. Furtlicrmore, as a matter of "equal protection" the question is raised 
as to which parents of the other classes of our nation's 50 million school children 
should be entitled to specific enforcement of individualized pljins. 

In taking this position against treating individualized plans as two party agree- 
ments or as specifically enforceable contracts^ wahasten to reiterate that parental 
consultation during both the planning and implementation stages is vital. Further- 
more, a mechanism should exist to ensure that local school districts and state 
agencies are in compliance with requirements of the federal program. - . 

3. Accountability.— In urging an accountability process, it would appear that 
two objectives need to.be served: 1) to ensyre that all handicapped children who 
are eligible to participate are actually given access to a program, and 2) to ensure 
that programs suflBciently fulfill the particular needs of the student. 

With respect to the first objective, "access", the National School Boiirds Associa- 
tion believes that all handicapped children should have access to a public educa- 
tion. (However, where medically inadvisable, the child should not be compelled 
to pursue that access,) ' - \ 

In order to ensure that access, is not improperly denied to these children, we 
urge that the legislation confer upon HEW's Office of Civil Rights (OCR) the 
appropriate compliance authority. If after seeking voluntary compliance, and,. in 
tura stronger measures, a child is still denied access, a termination of all Office 
of Education funding may have to be OCR's ultimate step. However, if OCR is 
given the latter power, we urge that the legislative history should require federal 
officials to consider the budgetary difficulties that sharp and untimely reductions 
in federal funds may pose at the local level — especially since the federal dollar 
may very, well be the principal revenue source for these programs. Similarly, given 
the tooling up problems which are bound to occur in the first year of the federal 
program^ we urge that OCR should not be permitted to terminate funding for 
breeches occuring during a school drstrict'a first year under the federal program. 

4. Interim Measures.— -In the .event a comprehensive law cannot be-^ enacted 
in the immediate future, the question is raised whether federal aid for handicapped 
children should be limited to existing programs, or whether an interim emergency 
expansion, such as the since lapsed "Mathias Amendment" should be enacted?. 

Although an emergency provision would yield more aid than what is permissible 
under current law, there would still be a shortfall in meeting the legislative pro- 
gram and financial needs which we have described today. That iS; an interim 
measure means less than' full substantive quality and that many children will 
continue to be unserved. Hence, while an interim measure is preferable to the 
limitations of the existing law, we hope that the legislative process permits imme- 
diate^consideration of a more comprehensive measure. 

' CONCLUSrO?^ ' 

In conclusion, the unmet educational needs of the nation's handicapped chil- 
dren, which will cost at least $3 billion per annum, cannot be financed uhless there 
is a major commitment by the federal government. Although the S. 6 model is 
an important step forward, NSBA has withheld its support for the bill because we 
believe that 1) funds must be allocated on a local entitlement basis ^gardles.s 
of which formula' weighting factors are selected — i.e., income, excess cost, et 
cetera), 2) while parental participation in individualized program design is 
essential, the bill, by requiring "mutual agreement" on plans, overreaches the 
prerequisites of^that j)artie.ipation to a point where the responsibilities of local 
school districts to the public and to the children in question would be compro- 
"mj^ed, and 3) that with' the compliance requirements suggested by NSBA, the 
Ofhce of Civil Rights should enforce matters relating to access, ^yhereas the review 
system provided under section 613 (a) (13) of the Education of the Handicapped 
Act should apply to more substance questions. 

Mr. Chairman, on behalf of the National School Boards. Association, I wish to 
thank you for this opportunity to testify. 
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Appendix A. — Skgment oftiik National School Boards Association's 
1974 Statkmicnt ON S. 6 

PtJNDINQ ON THE BASIS OF LOCAL ENTITLEMENT NOT STATE ALLOTMENT 

Section 8(a)(2) of the bill provides that the "state edueational ageney shall 
distribute to each loeal edueational ageney of the state the ainount' for which 
its application has been approved. ..." Section 6(e) partially limits the states 
from having open ended discretion in determining the distribution of federal funds, 
Specificfllly,, it requires that the states distribute funds in a manner which -will 
"reflect", the relative expenditures made within the state "by state and local 
agencies." At the .same time, the distribution must be made *'on the basis of 
consideration of" relative geographical need and relative need within subgroups. 
However, upon closer examination these distribution standards arc not precise and 
are somewhat inconsistent (i.e., effort versus need). In terms of effort, it is not 
clear whether the standards are limited to state effort versus total local effort 
(for determining total local grants) or whether "consideration" must also be given 
for the effort of one local agency in relation to all loeal agencies (for determining 
each local grant from the total amount available for local grants). 

Given the fact that the level of full funding of the program may exceed S3 
billion, the state agency should, be required to distribute said funds pursuant to 
a congrcssionally determined local formula entitlement rather than the fairly 
open distribution pfan currently appearing in S. 6. In short, a distinction should 
be made between the power of the state to approve the merits of a local plan 
and the power of the state to determine the dollar level as well. 

But even with respect to the development and operation of the state plan, the 
program would probably be more effective if the state's role was more in the 
nature of a program coordinator than an initiator of local program requirements. 
This view can be supported on fjcvcral grounds. First, if indeed the local educa- 
tional agency must work out individualized programs with parents and provide 
due process hearings in cases of disagreement, it should also have the flexibility 
to make final program decisions. , ^. . , 

As currently drafted^S. 6 invites impasse with parents to the extent that local 
boards would only scrvb as an intermediary to pass messages of ..disagreement 
between parents and the state agency. But more fundamentally, unless the local 
program is objectionable for good cause, there would appear to be questiornible 
value to empowering the state agency to reverse approaches developed "on-thc- 
scenc" just to operate the program "its way". That is, the local level understands 
how a particular program fits into the total management of its school's operation 
and how it can best serve the needs of the local community. Since the bill may, 
in effect, actually require that states compel local school boards to apply, for 
asisistanee in order to meet its section 6(a)(1) assurance that all handicapped 
children will be givdn a free public education, local boards should not be forced 
to lose their autonomy in order to build the nandicapped program into existing 
operations (i.e., existing operations for handicapped cnildren as well as the total 
school" operation.) It should be noted that if a local agency Wishes to avoid state 
imposed regulation and can afford to finance its handicapped program solely 
from local funds, that local offort will yield the state level three times the amount 
in federal funds for redistribution to other school districts. In.short^ NSBA must 
oppose the power -leverage which S. , 6 places at the disposal of the states. 

In urging that S. 6 be drafted in the nature of a local formula entitlement 
program, per pupil payment rates should vary with the educational cost associated 
with the various subclasses of handicap. Since the bill already requires that these 
statistics be maintained for the purpC^so of determining state allotments, tho total 
paperwork would not vary significantly from the current draft. As in the case of 
ESEA Title I, the federal government's largest education program, the targeted 
children would sirnpiy be counted and an appUcation for payment would be sub- 
mitted to the federal level. 

LEGAL RESPONSIBILITY OF LO^AL SCHOOL BOARDS 

Section 6(a)(4) of the bill provides that the local educational agency must 
maintain annually updated, individualized written programs which are developed 
and agreed upon" (see definition 9 under section 3) with parents and that disagree- 
ments thereon shall be subject to impartial due process hearings. In addition to 
these provisions regarding individualized programs, section 6(a) (6) requires that 
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due process hearings shall be afforded to determine changes in the educational 
placement of children and that independent educational evaluatioas shall be ob- 
tained for parents on request. 

Although these provisions may have a certain emotional appeal, they also pose 
a serious interference with the operation and authority of the local educational 
agency., i - 

Legally, the local educational agency is charged with the ultimate responsibility 
for educational policy within the community. Accordingly, any decision requiring 
the joint concurrence of parents in devising an "educational plan" (see definition 
9) is automatically at variance with that responsibility In this regard, while 
.consultation with the parents of special children is important, we do not believe 
that parental agreement should be required just because a, child happens to be 
handicapped. Or restated, should the existence of a handicap create a right on the 
part of parents to determine the educational program for their children — especially 
in cases where the handicap bears no relationship to either the academic capabili- 
ties of the child or to most aspects of the student^s total educational program? 
Or even if such a relationship does exist, are school authorities less able to make 
final education decisions for these children (as opposed to joint decisions) than 
ihey are for culturally disadvantaged, bilingual, or any other groiip of children? 
There is a serious question whether joint decisionmaking regarding programs for 
handicapped children opens an equal protection argument to all other children 
that the educational element of their program should be individualized, as well 
as subject to joint development and agreement with parents. [ 

Also, by requiring educational plans to be developed pursuant to joint Vagree- 
ment" with parents, there is at least an implication that the parents on behalf of 
their children have a contractual right. Unless that implication is negated parents 
may then be inclined to seek the precise execution of their '^agreements" in 
court-7-regardle§s of the educational and overriding- policy considerations of the 
local educational agencies to modify same. The potential cost and ponfusion 
associated with parental enforcement of seven million such contracts would result 
in total chaos for both the courts and public education systems if the extension 
of, the parental '^agreement" to handicapped children necessitated that the same 
rights be granted to- the 43 million other children in the public school system. In 
this regard, it should be underscored that the House/Senate conferees in their 
recent work on S. 1539 solidly rejected an amendment to the General Education 
Provisions Act which would have placed similar contractual rights within the 
po^vers of the U.S. Commissioner of Education. 

Appendix B. — Memorandum 

April 1, 1976. 

To: Ray Peterson, Council of Chief State School Officers; Fred Weintraub, Counc il 

for Exceptional Children.' 
From: Mike Resnlck, National School Boards Association. 
Subject: Forthcoming Handicapped Legislation. 

This memorandum summarizes my understanding of. the conversation which 
took place among ourselves (and Joe- Ballard, Council for Exceptional Children) 
on March 21. . 

1. Formula. — Although various approaches were discu$8cd (e.g., state incentive 
based on children involved in programs, excess costs, income factors, et cetera), an 
effort was not made to reach any agreement. Related Issues such as the need to 
identify students and to weight entitlements according to class of handicap were 
discussed without commitment. ^ 

2. Local Entitlement* — The point was made that for a program which would 
involve a per annum appropriations of $3 billion, school districts should have 
certainty as to the amount of funds which they can expect to receive irom year 
to* year. This concern was reinforced by the fact that once a school district becomes 
dependent upon a program of this size, changes in the intra-state allocation of 

•In ipeakinf of educational reaponilblllty. we are Including the local board's ffOTern- 
mental reiponilblllty to the community at large, an well aa to the Individual students who 
are served. Educational policy decisions must frequently take Into account such factors as 
unemployment, the local economy and other trends which relate to the tax base and future 
community support These legitimate governmental concerns cannot be given their proper 
due if programs must be developed on a Joint two-piarty basis with parents. 

■Aftsr reviewing this memorandum. Jamts R. Klrkpatrlck of the American Association 
of School Administrators. Indicated that AASA's position parallels that of the National 
school Boards Association's on all live points. 
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funds could result in school districts losing all federal funds for failing to meet 
compliance requirements. Accordingly, the Council for Exceptional Children and 
the National School Boards Association agreed that the handicapped program 
should allocate funds on a local entitlement basis — i.e., in a manner paralleling 
ESEA Title I. In this latter regard, it was also agreed that local school districts 
must use the funds in a manner which is consistent with the overall state plan. 
The Council of Chief State School Officers have alternative approaches under 
consideration. 

The point was raised that in some instances, there inay not be a sufficient num- 
ber of children who could be placed together in order to operate an adequate 
program. Hence, it was agreed by the Council for Exceptional Children and the 
National School Boards Association that local school districts who could not meet 
minimum state plan requir<?ments due to a lack of overall dollars should have an 
option (subject to state plan requirements) to operate on & joint basis or to enroll 
exceptional children in a state operated regional program. With regard to the 
regional approach, it was further agreed that for the- purposes of the fund alloca- 
tion formula, the funds should continue to follow the child on a local formula 
entitlement basis. 

3. Prog-am Design.— It was agreed that the state plan should set forth general 
criteria. For the most part, actutd program design would be developed between 
the local educational agency and the parent. In this letter regard, for purposes 
outlined in the paragraph on compliance, it was agreed thal^ programs must be 
designed as a result of discussions between the LEA and parents, as opposed to 
being mutually agreed wpon between the two. 

4. Compliance. — Compliance was discussed as a two part issue: a) whether all 
handicapped-children should have access to an education, and b) the mechanism 
by whicn educational agencies would be held, accountable for fulfilling individual- 
ized programs. 

A. Access. — The point was raised thaty regardless of the nature of the handicap, 
a child would not be denied access to an education. The qualifying point was made 
that once access is granted, the substance of the program must take into considera- 
tion the cost and expectations associated with each child. Hence, it ^yas agreed 
that all chilien should have access to an education. It was also a^ced,* in recogni- 
tion that it is not currently possible to givi each child all the services needed, that 
at least a minimum education program should be provided. 

B. Accountability.— The accountability of educational agencies was discussed 
in two parts: a) access to an opportunity, and b) adherence to program format. 
On the question of access, the Council for Exceptional Children and the Chief 
State Schoor Officers indicated a preference for enforcement at the state level, 
whereas the National School Boards Association preferred enforcement through 
the Office of Civil Rights. 

The Council for Exceptional Children noted that the use of the judicial system 
can be an effective enforcement tool, and expressed , concern that the Office of 
Civil Rights might be tod understaffed to produce the same level of effectiveness. 
The Council of Chief State School Officers raised the point that there should be 
some internal appeal system within the education system prior to involving 
judicial action. Both agreed that a state compliance commission could do the 
job. The National School Boards Association raised the point that in dealing with 
a federal law, the federal level, best understands the intent and can assure uni- 
formity of standards through the nation. In addition, the National School Boards 
Association was concerned thatUmlcss the compliance office was separate from 
the program office (either federal or state depending on how the i^w is drafted), 
ther^ niay be a tendency by thelprogram office to infortrially tura to unintended 
means of seeking compliimcc (c.^., a slow-down in releasing funds). 

The point was made^ that a termination of all Office of Education federal 
funding, should be the/ ultimate i means for assuring compliance ^with access re- 
quirements. The qualifying point was made that in recommending as drastic a 
step as a total cut off of funds, recognition should be given to the fact that federal 
funding in a given year may not be sufficient to provide access to all children. 
Furthermore, there may be tooling up problems in the first year which could 
result in a denial of access for some students. Hence, NSBA recommended that a 
minimum federal appropriations should be required to trigger the fund cut-off 
provision in any given y»»ar. An Agreement ^reached was that there would not be 
an access compliance procedure in the first year the program is funded. It was 
also agreed that further discussion of access compliance procedures would be 
required. 



With respict to accountability for ^he substance of programs, the point ^as 
made that, parents should "have a con^liance mechanism since programs would 
be^ operated oa' an individualized basis. The qualifying point was raised that 
i;idividualized plans do not suggest a I contractual relationship between parents 
and the LEA, and therefore specific enforcement or similar court remedies were 
/inappropriate. 

After some discussion of accountability, the overall nature of state and local 
government, effect of extending similar remedies to other classes of children, 
and the intentional rejection of specific enforcement language by House/Senate 
conferees during deliberation of P.L. 93~&80,_an agreement was reached. That is, 
local school districts should be held accountable through existing third party 
administrative oversight procedures, i.e:, the Stafford Amendment. However, 
in order for programs to. fit into the governance framework they should be de- 
veloped in consmtation with parents as distinguished from a contract or agrees 
ment. Hence, to avoid giving an improper impression, it was agreed that termi- 
nology auch as^^mutual agreement", was inappropriate. In addition, it was agreed 
that specific performance was an inappropriate enforcement mechanism. 

6. Single System. — ^The point was raised that in the case of institutional zid 
handicapped children, the state or local educational agency, as the case may be, 
should bear the responsibility for educating all such children. It was agreed that 
in fulfilling their responsibility to provide the educational component in the 
care of such children, the educational agency should be permitted to contract 
for the required services. * 

STATEMENT OP AUGUST W. STEINHILBEIl, ASSISTANT EXECUTIVE 
DIRECTOR, OFFICE OF FEDERAL RELATIONS, NATIONAL SCHOOL 
BOARDS ASSOCIATION 

Mr. Steinhilber. Tirst of all, I do believe, I know what the House 
Budget Committee is doing^, and I know what the Senate Budget 
Committee is doing. I am fmly aware of t]\e problems of the economy. 
Nevertheless, I feel somewhat constrained! to say that while there xviU 
be a package ainendment on the HEW appropriation next Tuesday or 
Wednesday^ there will only be $10 million in that jjackage foi^ the 
.education of tlie handicapped, because we have literally come llo the 
ceiling in authorizing amounts on that particular program. / 

I think that we have now really come to that kind of a statfe where 
I really believe that a major' breakthrough can take place iiythe U.S.. 
Congress in terais of f urtds for the handicapped. '--J— 

I think that this breakthrough is taking place because o?a number 
of things which have takto place, whether we call it H.R. jO, or Public 
Law'93-380. ^ // 

I would like to point out that what ha,s happened since that time. 
Supposedly the special educators, and I 'don't like to use that term 
really, and those of us who have a broader responsibility for general 
public education have been meeting on a regular basis. 

Indeed, I would point out the appendix to my statement, whereby a 
number of us have been sitting together, trying to talk in terms of ways 
of presenting more of a unified position before Congress. ^ 

I am indeed encouraged by that kind of relationship, because I 
think that it will make our job nere, and yours, which are very difficult, 
much easier. 

As a result of some of these meetings, I think that I would like to 
point out a couple 'of things. I would indicate that I am not sure, 
whether you have had the Council of Greater Cities testify, but I 
must say that they have testified on the Senate side on this particular 
issue. 



' Eirst of all, we hk\e basically agreed that one of the items that we 
-wish is a local possthrough prdvision. In other words, a provision 
similar to what you have in/title I of the ACRND, or what exists 
with respect to a^rmula. impact aid, when the number of impact 
children in a particular school district are counted, and the dollars 
flow to that particular school district. 

- Now, of course. State programs are a separate program, and we are 
not slighting them. You will find several references are made to those. 
1 think that that kind of a Concept makes sense for any kind of reasons. 

One it gives that local scliool district something which it can count 
upon, something on which it can plan for. State programs, like voca- 
tional education, like the new Consolidation really still require local • 
applications, and local competition of the local school district to the 

State. \ . . , . i_ r\cr ^ 

It may not be competing on a nationwide basis to the OiuQe oi 
Education,' but the same problems inxtrying to put together a local 
budget, the same problems exist with State plan programs as do exist 
even if we are operating entirely out of the Office of Education, 

The passthrough kind of provision would 'do tremendous things in 
tprms of permitting a local school district to understand what it needs, 
and understand^what it is going to be getting froni the Federal Govern- 
ment, and therefore can. fashion its programs. ' ^ ^ 11 

Now, obviously, there has to be some sort of provisions that the 
program is of a size and substance that makes sense. Perhaps certain 
school districts .are going to have to join together, if one does not 
have a sufficient njimber pf handicapped children, and things of that 
sort. I think .that those can be worked out. 

I would liite to point put that we press for a pass tlarough provision. 
I think that if we take into consideration some of the audits that 
have take/^place on State operated programs, which we have seen in 
the- recent months. I think that there is only further evidence of u 
need foi/the pass through approach. ' -o j 

The iecond kind of comment is on excess cost. We asked Keverend 
Smith/ to testify, because San Diego is one of those examples of a 
school system which has done a great job. But the excess cost issue, 
is still a thorny one. ^^^iT^. 

While they have resolved it, we have had other school syst^enis that 
are concerned about excess cost, particularly those whojx^e a high/ 
concentration of other kinds of high cost students. ^^.^ 

For example, an urban area which has a high number of education- 
ally disadvantaged, the cost in and of "itself may be high. The ditter- 
ence between that cost, and the cost fof certain categories of handi- • 
capped, that range may be very small in those areas. 

A suburban school district, which does not have the number of 
educationally disadvantaged, that range may be wider. We haye.not 
resolved the excess cost issue, and it is still a thorny one. That is why 
we have testified here today in terms of a school^ district that has 
resolved that, but that problem has not been thoroughly resolved in 
terms of nationwide issues. 

One other comment. Reference has been made to some of my own 
constituents who have not done the job they should have done with 
respect , to the education of the handicapped. There is' no question 
that we are at fault in those instaiices, and there is no question that 
the blame resides with the board and with that school system. 
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But -for compliance, may I suggest another way of looking at com-- 

fJiance,. and that is through the auspices of civil rights complaints, 
t may sound peculiar from the School Boards Association looking 
toward the Civu Richts. OflSice for our compliance. Samex)f our mem- 
bers have had problems with that same oflSice, but nevertheless, it 
cleatis*up- the system somewhat in terms that tlie operating program 
indiyiduals do not have to worry on a day-to-day operation with the 
state of Federal oflBicials in how the program moves^ and how the 
internal operations take place. So it clears up a lot of the paperwork. 

If the Office of Civil Rights, similar to whaj^itle IV of the CivjiJ^ 
Rights Act, or the provisions with respect^^sex 'discrimination are 

fiven, then additional responsibility, w);A6n we leam with respect to 
andicaps. 

Goixm on record once again, we oppose the \^hole kin4 of amend- 
ment. If they* had the opportunity once again tc p;ain that kind of 
data, they could enforce that every handicap nf:jd youngster was 
guaranteed an education. At the same time,^we wha haye to operate 
the schools, can move ahead in that endeavor. 

X>think that this is basically the kind of comments that I would : 
like-^to leave with the committee. Obviously there is a lot more in 
my prepared statement. Thank you. 

Mr. Brademas. Thank you very much, Mr. Steinhilber. . 

Any questions, Mr. Cornell? . . 

Mr. Cornell. Yes, I would like to ask one question* 

A couple of witnesses yesterday mentioned the fact that they set 
. the goal of 1978 to make sure that'' every handicapped child in the 
United States have access to the type of education suitable to his- 
needs. 

I notice that you mention that the amount of additional funds 
required to achieve such a goal to be in excess of $3 billion. Is that 
right? 

Mr. Steinhilber. We are using OfiTice of Education figures, in that 
respect. I understand that the Office of Education testified previously 
that it will take $4 billion. We are saying that it would cost $3 billion. 

I would also say, with respect to a question that you asked Reverend 
Smith. It is indeed difficult as a political matter locally for a school 
district to come up with costs that they have not previously budgeted 
for the education of the handicapped, especially where you mayliave 
problems with the voters, in terms of the local property tax. 

I am not excusing them in terms of the needs of the handicapped 
youngsters, but all 1 am asking for in discussion from my papers a 
little-bit is realization ou your part of these i^roblems, and to provide 
us with the wheriswithal to make the transition. 

Mr. Cornell. I noted that in one othef part of your formal state- 
ment vou^ were talking about interim financing, and ydu refeired to 
the Mathias amendment, and the Randolph amendment. I under- 
stand that funding would amount to $680 million. 

Mr. Steinhilber. That is. the authorization. 

Mr.^ Cornell. We were told yesterdav that there are approximately 
8 million in the general classification of handicapped. This is $85 per 
handicapped person. Then, we were also- told that approximately 
half of all the handicapped children in this country are not receiving 
adequate training, and that one million are receiving nothing at alL 
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So, I cannot see from n!iy own point of view a figure of $680 million 
could possibly serve the i|)urpose. 

Mr. Steinhilber. Ferliaps I shall rephrase what is in here in terms 
of the Mathias-amendment, \Vhich became part of Public Law 93-380. 

The Mathias amendment is an interim measure. We all understand 
the problem of trying, with the authorization being only 1 year, if it 
takes both Houses of Congrek, and they feel that they cannot come 
forward with a full program, and I would say that it is not beyond the 
realm of possibility. If all the ^ucation associations join together, and 
we get grassroot support from the pp^rents back there who feel very 
strongly about this, 1 do not bee^t beyond the realm of possibility of 
pushing it over the $1 billion mark, even in today's economy. 

I. was speaking of Mathias pere. If we are not able to develop that 
formula, and the details in time, at least a 1 year, extension of the 
Mathias amendment will give us the vehicle to go back to the Ap- 
propriations Committee for |a supplemental^appropriation to keep 
.what we "currently have, plus going at least an'other year, until we can 
come up with the full program. "V . 

I would prefer not going tojiihat stopgap, because we have already 
had one stopgap, and there is always a tendency, if you have 1 year 
extension that you get on that treadmill. I am just throwing that out 
a's an option. 

Mr. Cornell. It makes it very difficult for planning, obviously, to 
go on a basis like that. . 

To go back to my point. We talk about providing, by 1978; proper 
education, suitable to the needs of the children in this country within 
that classification. We talk about $3 billion. Would a total of $3 
billion proyide for this? 

Mr. Steinhilber. Ideally, I would say that this is talking about 
annual, but I don't think that this is indeed possible. I feel Icind of 
unusual talking about what I feel should happen, and what will be the 
political point of view. 

Mr. Cornell. I appreciate what you mean. I was just wondering, 
when we were talking about $300 million, if we were figuring that. 

Mr. Steinhilbbr. We would'hope that the authorizations are that 
'hich. 

Mr. Cornell^ If we are figuring that on the basis of $300 million, 
then it would amount to the figure that you were suggesting. Thank 
you. ' ■ \ , 

Mr. Brademas. J^y other questions? I . ' 

Thank you very much, Mr. Steinhilber* We appreciate your having 
Ctvme. 

We will now hear from Mr. Richard Schifter, vice president of the 
Maryland State Board of Education. 

STATEMENT OF RICHARD SCHIFTER, VICE PRESIDENT, MARYLAND 
STATE BOARD OF EDUCATION 

Mr. Schifter. Mr. Chairman, my name is Richard Schifter, and 
I am the vice president of the Maryland State Board of Education, 
and Chairman of the Governor's Interagency Task Force on the 
Education of Handicapped Children. ' . . > 

Accompanying me is' Dr. James Sensibar, superintendent of schools 
of Maryland, and Dr. Francis X. Mclntyre, the assistant State 
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superintendent in charge of special education. I would like to offer a 
few brief comments regarding the legslation before you, and also 
address the questions that come from Congressman Cornell. 

In my years as a member of the State Board of Education of Mary- 
land, I have found no experience as tragic or as frustrating as re- 
sponding to telephone calls from parents who have handicapped 
children. ; 

In each instance I would be told of the one all consuming problem 
with which the parents has lived for years. All too of ten I will have to 
respond that we wish we could be of-help, but we do not have the funds 
todo the job that has to be done. ' . - 

The State of Maryland and many- of its subdivisions have made a 
major effort in recent years: to i)ro\ade funds for improved services to 
handicapped children. There is no question that we have made 
significant progress, but we have far to go before we can say that we 
are doing tfie best possible job for all the children affected. 

The resources to do such a task are not likely to be available in the 
foreseeable future at the State and local government level. That is 
why the kind of support which S. 6 ani,H:il. 70 would offer is the kind 
of support ttgt would be ideal. 

Now, I would like to address myself to the question of political 
reality. One does not have to be clairvoyant to'know that bills like 
S. 6^and H.R. 70 will have a certain amount of difficulty before they 
can be enacted in toto. 

Furthermore, there is a serious problem of getting them really 
fully funded. Yet. the children, that need to.be served are here now, 
and any time thut we lose may mean that opportunities for. the 
affected children are lost irretrievably. That is why we are not taking 
an all or nothing approach, but ask that you also consider the possi- 
bility, as it may appear that a large program may not be funded 
. without a major effort,^ which may take time, as an interim measure, 
the present authorization, the one^that has been in effect for fiscal 
year 1975 be extended for fiscal year 1976, the so-called Mathias 
amendment of last year. 

'Last year's Mathias amendment has really begun to provide the 
funds to enable us to plan for significant program improvements in the 
field of special education in fiscal year 1976. The principl^ of that 
amendment works, and if the amendment were funded at a higher 
level — I would like to point out that we were funded for fiscal year 
1975 at Jes5 than one-sixth of the authorized amount — we coul^d build 
further on what we have already planned for next year, and the year 
following.^ 

To begin with, our programs are. already in existence, and even a 
very, small incremental. sum can change the character of the program 
from'le^s than adequate to superior. 

Beyond that, more importantly, Federal funds can be used to lay 
foundation for further progress, for the development of demonstration 
projects and sp^ial training programs. This latter point is most 
important, andpL 'vjj^ould like to underline it. 

The point to remember is that our State le^slation, and I assume . 
other'State le'gislations as well, insists on the distribution of the funds 
to jthe local school districts by some formula, so that these districts 
are liTaTpDsition to carry out their programs. 
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Little, if any, money is left over to do the advance planning for 
further program dev^elopment, or to address special needs or support 
special denionstration projects. For as long as Federal funds can bo 
used more fle^ably, we are able to make the kind or investment in the 
fuiu re that we have just described. , / 

It is in that connection that I would raise the/ question about the 
advisability of the total pass through. It is in this context that I do 
ask- also that the law that is now in the books be ^Imended or clarified, 
I would ask that the statutory provisions be ainended to read: ''all 
handicapped clnldren of school age/VMy reason for suggesting that 
amendment is so that there will be no doubt thatiall States, in keeping 
with the provisions of the 14th amendment, provide educational service 
tb all children of school age irrespective of their handicap. 

As long as they fail to do so, they should be required to spend all 
Federal funds to meet the constitutional obliga|iion before spending 
any money elsewhere. - ^ - ^ 

However, the language now in the law has been read to require 
every state, not only to >neet its constitutional obligation to its school 
age children, but to allocate available Federal funds to serve pre- 
schooler's before it can be used for any other purppse. 

I want to say that all of us in Maryland are in\favoi>bf programs 
for pre-school-children, and we have conducted quite a number of 
them. It would be inadvisable for us to be compelled to use all available 
funds to develop, preschool programs, if we have identified a greater 
need and a better use of the money elsewhere. \ ' ' 

That is <vhy ivs hope that you will adopt the proposed amendment. . 
In other worcls, if the Federal Government were to insist that the 
Federal money be used to make every State live up to its constitutional 
obligations, without making it xiecessaiy for parents to go to court, 
that is certainly wise and proper. m 
' However, once the Federal Government or the Congress were^ to 

move from an issue of constitutional law to a question of education ^ 
' policy, and tell the states what educational program is^of priority, I 
would .question the wisdom of^your action. Quite frankly, I would 
assume that, the result that the full provision has produced is not 
intended, and I am asking for a correction of the law. 

To raise a final point. I would like to use the opportunity of ^P^ar- / 
ing before this committee to mention the support from the Federal / 
Government. I would like to urge this committee to take whate^Ver 
steps are necessary to reduce the Federal requirements of paper\^rk, 
m,uch of which is useless and meaningless. Forms and reports ^riust 
frequently be filed by agencies like ours to Federal agencies. / 

Many of these reports simply use up time and paper and Money 
without producing useful results for children. Far too- often,/we are 
involved in argument over substance, not over substance of programs, 
but disagreements of some gobbledigook that is to be incorporated 
into the report to the Department of Health, Education, and; Welfare. 

I would hope that in your legislative rejpr6rt, you would /comment 
on this phenomenon, and urge an end to jX^ - i 

In summar^^ while we recognize thaj/it would be most nelpful for 
handicapped childi^en, if a bill such as>. 6 becanqe law, we ask you also 
to consider an intei-im extension as is hidicated in the Senate. 
Thank you. ♦ 
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Mr. Brademas. Thank you, Mh Schifter. Let me make a couple 
01 observations, and refer to the prfepared statement of Mr. Mclntvre 
and mvite you to comment on it J * 

You referred to the Officd, of ^Education and the Federal bureau- 
racy. 1 3ust> made a speech this morning at 9 o'clock in which I 
was very sharply attacking th6 Office of Education for what I regard 
as an almost catastrophic mismanagement of the basic educational 
opportunity grant programs for students, or the Federal assistance 
programs, bo, 1 am certamly willing to criticize Federal bureaucracy. 
^ On the other hand; I have to reply with equal candor to your expres- 
sion ofj:oncem about the bureaucracy, and the apprehension you 
l^el '^^^^ paperwork being required of you at the local 

One of; the reasons is, at least, that there is not sufficient sense of 
responsibility at the local level in the expenditure of funds. Therefore 
It IS essential for us to have some accountability. 

Now, there would not be all these law suits all over the United 
btates If you, at the local level— I am not talking about you, Mr 
bchifter because I use the term generally— if local school boards 
and btates had been meeting the. needs of handicapped children in 
\this couhtiy. 

\You woidd not have to be dragged screaming and kicking into 
court in order to meet this problem. Sp, I myself commissioned a 
&tu,ay by the General Accounting Office in reply to the question of 
how much general revenue sharing money had been expended by 
local units of government in calendar 1973, as I recall, for. the needs^ 
of handicapped'childrem. 

. As I recall, it is about three-tenths of 1 percent. Now do you see 
why we have to have a lit^e paperwork to be sure that the people 
at the local level act in a civilized manner? 

[Bxcerpt from the Congressional Record, June 11, 1974] 

Comptroller Gener.\l 

/ ^ OF THK UnITKD StATES, 

TT^„ r Washington, B.C., May 30^ 197A. 

Hon. John BftADBMAS, i j $ ^ 

ighaimian, Select Subcommittee on Education, 

C&7)wviltee on Education and Labor, 

House of^tpresentalives 



Dear Mr. CHAi^f^VH jn^ccord with your February 19, 1974, request, we 
u ^orn 1 the data we eolleeted on the disposition of revenue sharing funds 

by 250 loeal governments to determine the extent to whieh the funds were being 
targeted for handieapped people of all ages and ehildren. A more general deserip- 
tion of the^uses of re ^enue sharing funds by these governments and our views on 
•certam aceountabiht aspects of revenue sharing are contained in our report en- 
^Taodn A ^""^S^^.n^^v'"^; tapaet on Loeal Governments!' (B— 

S.1r V^P^- ^^^^^^ haa-been provided to your offiae. I 

The Revenue Sharing A et ( Public Law 92-512) provided for distributing ap- 
proximately $30.2 bilhon to State and loeal governments for a 5-year prLram. 
The Office of Revenue Sharing, Department of the Treasury, made initial pay- 
^^u.^aal}}}^ revenue sharing program in December 1972 and had distributed 
about $6.6 billion through June 30, 1973, to the 50 vStates, the District of Colum- 
bia, and about 38,000 local governments. Approximatchy-onq-third of the] funds 
- were distributed to the States and the rexnaining two-third.s to local goveminmis;' 

One objective of revenue sharing is ttf give State ahU4ocaL_gQyerflin^^ 
bility in using funds. Therefore, the act provides only general guidance on how 
iQcai governments can use the funds by requiring them to be spent within .specified, 
but quite extensive, priority areas. The areas arc: maintenance and operating 
expenses for pubhq safety, environmental protection, public transportation 



ERIC 



8 



• 83 ^ 

health, recreation, libraries, social services for the poor or aged, and financial ad- 
ministration. In addition, a local goveniment may use the funds for any ordinary 
anji necessary capital expenditure. 

We selected the 250 governments primarily on the basis of dollar significance 
and geographical dispersion. Our selection included the 50 cities and 50 counties 
tbat received the largest amounts of revenue sharing funds for calendar year 1972. 
The 250 governments received about $1,658 billion through' June 30, 1973, or 
about 38 percent of the approximately $4.4 billion distributed to all local 
goveriiments. 

Including; interest earnings on the revenue sharing funds through June 30, 1973, 
about $1,688 billion was available for use by the 250 governments. The necessary 
legal aiid procedural steps were taken by 219 governments to authorize the 
expencUture of $1,374 billion of these funds. The remaining 31 governments had 
not autlhorized the expenditure of any of the funds. As your office agreed, we 
analyzed the purposes for which the 219 governments had authorized expenditure 
of revenue sharing funds. 

LIMITATIONS ON ANALYSIS 

We did not accumulate specific data on revenue sharing funds authorized for 
the handicapped or cMdren. We did obtain reasonably specific information, 
however, on the purposes for which the governments had earmarked revenue 
sharing funds. There! ore, we believe the data presented in this report indicates 
fairly the extent that the funds were being targeted toward these two groups. 
In certain instances the local aovernments nad authorized the funds at a broad 
program or activity level without identifying the projects or activities to be 
financed. Some of these authorizations might result, m the expenditure of funds 
for the handicapped or children. 

The data we collected on the uses of revenue sharing funds was derived pri- 
marily from the governments' financial records.^Because of the pature of revenue 
sharing, the actual elBfecta of the funds may be diJferent from the uses indicated 
by financial records. 

When a government uses revenue sharing to wholly or partially finance a pro- 
gram which would have been financed from its own resources, other uses may 
be made of its 6wn freed resources. Freed funds may be used for such things as 
tax reductions, increasing the funding for other programs, and reducing the 
amount of outstanding debt. \ 

Because of such factors as changing amounts of revenue available to a govern- 
ment from its own sources and changing .budgetary priorities^ it is exceedingly 
difficult,, and perhaps impossible in some jurisdictions, to identify objectively the 
-actual effects of revenue sharing. Therefore, revenue sharing's effect on the local 
governments' assistance programs for the handicapped and children could be 
substantially different from that indicated by the information in this report. Also, 
this report contains no data on the e.vtent to which such programs are being 
financed from other sources. Thus, a particular government may have earmarked 
no revenue sharing fund's for the handicapped on children but nonetheless have 
significant programs in these areas. 

PROGRAMS FOR THE HANDfCAPPBI) 

A total of 18 governments authorized part of their revenue sharing funds in 
programs or activities for the handicapped. These authorizations totaled about 
$4.3 million, or about three-tenths of 1 percent of the $1,375 billion authorized 
by the 219 governments. Enclosure I, briefly describe the programs for the handi- 
capped that were being financed with revenue sharing funds by the 18 govern- 
ments. When' a progriim was directed toward handicapped children, we classified 
it as a program for the handicapped. The more significant programs included: 

Suffolk County, New York, authorized $2,104,702 for three programs consisting 
of S991,235 for transporting physically handicapped children to school, $716,087 
for the physical rehabilitation of chilclren with such medical problems as chronic 
diseases, and $397,380 for physical' 'therapy and recreation for' the emotionally, 
disturbed. ? • 

Passaic County, New Jersey, appropriated $1,400,419 for assisting mental 
health programs primarily to maintain patients in State institutions for the 
mentally disabled. 

Fresno County, California, appropriated $226,000 \o purchase and remodel a 
hotel for use as a rehabilitation center for the mentally ill. > 

Portland, Oregon, appropriated $67,000 for the handicapped. Of this, $45,000 
was to renovate recreation buildings, including installing ramps and modifying 
-restrooms. The other S22,000 was for providing ramps at curbs on city streets* 



PROGRAMS FOR CHILDREN 

A total o£ 52 governments authorized part of their revenue sharing funds in 
children's programs or activities. These authorizations totaled about S15. 4 mil- 
lion, or a little more than 1 percent of the $1,374 billion authorized by the 219 
governments. Enclosure II briefly describes the programs being funded by rev- 
enue sharing. The^jnore significant programs included: 

Suffolk County, New York, authorized $1,953,456 for three programs consist- 
ing of $1,400,356 for payments to foster parents for foster care, $507,099 for 
juvenile delinquent institutional care, and $40,001 for a youth service program. 

Riverside Couaty, California, appropriated $1,226,563 for several projects; 
including $577,144 for constructting a juvenile detention hall and $546,000 for 
'constructing an office building for the juvenile probation department. 

Los Angeles County, California, appropriated $1,062,054 for juvenile proba- 
tion activities, including $487,621 for capital improvements at juvenile halls and 
$457,450 for capital improvements at several' boys probation camps. 

Baltimore, Maryland, authorized $1 million for summer youth activities con- 
sisting- of $650,000 for a youth employment program directed toward the dis- 
advantaged and $350,000 for a recreation program directed toward inner city 
children and the handicapped, • 

AVe do not plan to distribute thi^; report further unless you agree -or publicly 
^announce its contents. 
Sincerely yours, 

^ J . U. F. KlFFER, 

Acting CordptrolleT^ General of the United States: 
ENCLOSURE I 

- LffCAL-GOVERNMENTS WHICH HAD AUTHORiZED. REVENUE SHARING FUNDS FOR PROGRAMS FOR THE HANDI- 
CAPPED, AS OF JUNE 30, 1973 



Govirnmtnt 



Amount authorized 

Operation 
Capital and main* 

outlay tinance Nature of expenditure 



Anchorait AUskt 

Baton Rou|t, La.*!. 

Burlinflon, Vt 

Fario, rfr.Dak-. 

Framont County. Wyo. 
Frtsno County, Calif... 
Fulton County, Ga..^., 
Jackson County, Mo... 



Jtfferson County, Ala. 
Kini County, Wash.... 



Monrot County', N.Y 

Navajo County, Ariz -. 8,000 

Passaic County, N.J 1, 400, 419- 

Portland, Ortg 22.000 ... 

45.000 w.. 



Prince Gtories County, Md. 

Tolado, Ohio , , 

Suffolk County, N.Y , 



538,500 Modification.af city buildings for handicapped. 

14, 400 - Curb cuts for handicapped. 

522,000 Mental health center. 

./ 10,898 Visiting nurse service for chronically ill and disabled. 

'50,000 4,.. Mountable curbs for handicapped. ^ 

10,000 School for retarded children. 

225,CO0 Menial health building. 

40,000 Mental health. 

67, 150 - Hearing disability diagnostic center. 

37, 731 Recreation proiram for Iht handicapped. 

43,746 Mental health. 

23,750 . Improved mental health facilities. 

7,476 Mentafiy handicapped. 
Physically handicapped. 
Mental health. 
Mental health facilities. 
. .__ Menial health. 

,.\ Curbs and ramps for handicapped. 

Modification of recreation facilities for handicapped. 



6,375 
21.678 



Sullivan County, tnd.. 



lYioanicauon or rci 

45>564 Mental hospitals. 
50, boo > County mental health and retardation board. 
991,23$ Transportation of handicapped children. 
:716,087\ Physical rehabilitation of children. 
397, 380 \Menlal health. 
8, 000 \ Do. 



Total. 



503,800 



3, 798, 589 



Nolti After June 30, 1973, funds could be raauthdrizid for other purposes before expindlturt. Soma govornmsnts au- 
thorlzid revanut sharlrif funds alrtady received, asV/ill as a nticlpatetl receipts. In such casts, tha amounts shown above 
raprasint a proration of the amounts appropriated, toireflecl appropriati6<is of funds receivid through June 30, 1973.- _ 
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ENCLOSURE 11 

LOCAL GOVERNMENTS WHICH HAD AUTHORIZED REVENUE SHARING FUNDS FOR PROGRAMS FOR CHILDREN, AS OF 

JUNE 30, 1973 



Amount authorized - 

Opiration 
Capitii and main- 

Govirnmint outlay tinanci Naturt of ixpindituri. ■ 

1 Ada County, Idaho VW.OOO Juvenlli homi. , ^ „ rr . 

' lAnchoraw, Alaska: $22,000 Youth programs— Boys Club and Camp FIra Girls. 

iBaltlmora, Md : 350,000 Summir youth ricriation. 

• , 650,000 Summir youth imploymint. ■ 

Baton Rouia, La 50, 000 Family court ditent^on centar. 



Mr. ScHiFTER. Could I quickly reply?' 

I am in full agreement with your objectives. Let me make that 
clear: I was trying to choose my words advisedly. I am talking about, 
really, unnecessary material. 

Let me tell, you that as a school board member I get materials to 
read, and if you could iust.s'ee what totally unnecessary material is 
being accumulated, and ,tliings that have to be worked on that ape 
totally irieaningless, and J want to underline that thi&is what I am 
talking about. 

If these people were to spend time dealing ^vith substance rather 
' than words, I tliink that we would all be better off. 

Mr. Brademas. I think that we have no quarrel in that event, 
maybe semantics. One always has to be careful, at least ifimy exper- 
ience, lest a complaint about Federal redtape be utilized as a. pretext 
for failure on the part of local- and state authorities to meet their 
responsibilities. n • 

They run up the flag, and say; '/You are trying to wrap all this 
"redtape around us,'' andHliey really mean ''We arc not going . to pay 
attention to the rieed& of the handicapped. 7 

Mr. ScHiFTER. I full}^ agree with what ymi are saying. I am telling 
\ you that our experience has been ver}'', ve^ bad in matters that have 
nothing to do witla the substance of programs. 
Mr. Brademas. VeryAvell; we are m accord. 

I have one question, because I am reading the statement oi Mr. 
Mclnt3^re, the assistant state superintendent of special education, in 
your State department of education, to summarize his point, and then 
to ask you one question, which will be, my only question. 

Almost a year ago, the Circuit Court of Baltimore County declared 
that it is the responsibility of the State of Maiyland to pro vide a. free 
education to all persons between the ages of 5 and 20 years, no matter 
how severely and profoundly retarded they may be. 

I think that it is auite remarkable to see, how your state aid to 
handicapped in Maryland has gone up in the year 1966-67 from $4.7 
million; to in the year 1975-76 $43.9 million. It is a tenfold increase 
in a decade. 

You go ahead to say that the remaining half of the expenditures 
within the State of Maryland for special education comes from the 
' local school system, ^bringing a total of $88 million in state' and local 
funds to which there is added 86 million from Federal money,-^hich 
means a $94 million expenditure, of which you say, Mr. Mclntyre, 
the Federal Government shares less than seven percent, if I have not 
misrepresented your analysis. y\ 
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Mr. McIntyre. You have not misrepresented^^the statement. , 
There is some refinement required on the $6 milhon Federal figure. 
That is the total amount of dollars coming into Maryland from the 
Federal source, and that includes vocational education, and that type. 

For the actual education of the handicapped, it comes to $4 million, 
and not $6 million. ^ • ' , 

Mr. Brademas. You then go ahead ^and make a point, which I 
think has very interesting public policy implications. To quote: 

^^A 25 percent Federal share in the cost of education progi-ams for 
the handicapped is what is needed.'' ^ • • • 

Now, maybe I misread you, but I would like to point* the question 
to you. Are you thereby suggesting that another alternative to the 
other excess cost concept to meet this problem would be that for every 
dollar expended within a State, both by State and local sources, for 
the education of handicapped children — for every $4 expended by 
local and Slate sources on the education of handicapped children, 
the Federal Government would put up $1? 

Mr. McIntyre. Yes, sir. I am suggesting that for the following 
reason. As a result of a new bill passed and signed by the Governor 
jn 1972-73, called by us ^^Senate Bill -649," which requires total 
-education for the handicap|)ed by 1980, and as' arresult of our right 
to education manifestation in Maryland, we came up with a decree, 
and we are in the process of refinmg the figures and^ working them 
down within, fiscal constraints for the new administration. 

The cost of the program to meet these two mandates comes to $54 
million. Again, conforming to the fiscal constraints of the State, we. 
are compelled to operate a program that we consider costs someplace 
between $64 and $49 million* - 

Itseems^that we* .could do the job that we are compelled to do by 
the legislation, and the litigation, with an additional 25-'percent 
support over and abo ve the 'local and State support. 

Mr. BRADEiirAS. I am groping for another approach, or an effective 
approach that perhaps 'can help us overcome some of the dilemmas 
we get into, that we haye' already heard voiced with the excess cost 
approach. ' 

Admittedly there are other pplic}'- questions that would have to be 
raised if you would foUoA^ a kind, of a matching approach. One, to 
supply new mbney, you might sa}'-, that would be siipplied over and 
above existing expenditures. ^ ^ ^ - 

Another question would be, wKo decides what is the definition of 
the education of handicapped children. Priority might have .to b^ 
given' to the severely handicapped. There are a number of criteria 
that the Federal Government might- quite legitimately impose* as a 
condition of providing. such funds. 

I am now just thinking out loud.- 

Mr. ScHiFTER. Congresssman, it wpuld seem to me that what has 
to be kept in mindj I am sure that it is not onl}'', as you have recog- 
nized, • tne * substantive legislation, * but the ' appropriation process 
as well. ^''^ 

What has already been indicated before, is that the board of educa- 
tion have refisonably certainty as far as advance money is concerned. 
Therefore, to the extent to* which agreement can be reached between 
the substantive committee and the appropriations committee, so 
that we can really know to what extent we are going to be funded. 
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^ Mr. Bhademas, That is not good enough. You are responding to 
me, if I don't misread you, give us the money. I am asking you, what 
are you going to spend for? - ^ 

Mr. ScHiFTER. As far as that is concerned, we can put in the record 
before you what it is that we are doing. 

Mr. Brademas. Suppose you take the money, and you don't spend 
it on the education of the handicapped children, ^ ' , 

Mr. ScHiFTER. I presume that we would be violating the law, if the 
law is \mtten so that we have to spend only on the education of the 
handicapped children. 

Mr. Brademas. We are not in disagreement on that. * , ^ 

• Mr. ScHiFTER. You see, what I am talking about, I am talking 
about money earmarked for the education ol special handicapped 
children. We would spend it on that. I am not talking about general 
education, I am talking about specific general education. 

I am saying that what is most important for us is not to get hung 
up, that we nave something on the books , as to how much we are 
going to be spending on- special education. Then, we appropriate only 
75 or 80 percent, or whatever it is.' . . • . 

In terms of the planning that has to be done in the field of special 
education, what the county or school districts need in as indication of 
reasonable certainty of what it is — I realize that there is no certainty 
as to what might be coming in future years. 

Mr. Brademas. That is another kind of a problem, we could 
quarrel with that. ^ ^ 

' " What we are talking about here, at least what I understand it is, 
what is the most rational way to determine how Federal funds should 
flow to States and local communities for the education of handicapped 
children. • ^ ^ . 

The question that you raise is an important question, biit it is not 
a question that could, readily be answered here. That is a question 
of the politics of the / matter with respect to the appropration 
process, et cetera. • . 

I am trying to get at what type of formula to use. That is what we 
need. . 

Mr. M.cIntyru. I suggest, Mr. Chairman, and this is something 
that w are already struggling with, it is a re.q^uirement of the State 
plan which will commit the State to do what it intends to do with the 
ratification of the acceptance of the Office of Education*.^ 

Mr. ScHiFTER. I would say that if you were to commit to funding 
a certain percentage of the State programs for special education that 
certainly would be a very helpful way of looking at it. 

Mr. Brademas. It would b.e essential that there would be some 
■ federally established, or at least agreed upon criteria of special educa- 
tion... Otherwise,, you could call it anything you want. You don't 
disagree with that? . ' . - 

Mr. ScHiFTER. If I may just say one thing about this. What I 
would hope is that in identifying the purposes, and I certainly agree 
that we snould deal with the most seriously handicapped before we. 
deal with the lesser handicapped. I would hope that we are not pro- 
vided with a s'traitjacket, and I would want. -to' mention in this con- 
nection, as I covered in my testimony, tha't the present law when it 
was enacted last year, requires us, the way that it has been interpreted 
by the OiEce of Education, to provide programs for preschoolers be- 
fore we do anything else. 



This is the kind of guideline that I think may not have been looked 
at truthfully,^ and to me it does not make sense. But, if you want 
reasonable guidelines that make certain that the State and local school 
systems deal with the problems of handicapped children in a certain 
sequence, dealing TOth the more seriously handicapped first, there is 
no problem with that. . 

Mr. Brademas. Mr. Lehman from Florida. 

Mr. Lehman. Pursuing that. I have been on the school board also, 
and I understand. The big problem that I have been dealing with is 
the definition of handicapped children. Some people want to include, 
for example, socially maladjusted children, and some don't. • 

Some want .to include, perhaps, learning difficulty, and some don't. 
I just wonder whether we should require from the States some kind 
of uniformity as to who is a handicapped person, and whether* there 
should be that kind of. effort made by the Federal Government to see 
that the money is properly allocated according to these kinds of 
_ definition. 

Mr. 'ScHiFTBR. It would seem to me that as long as they are Fed- 
eral dollars, you obviously have the right to put conditions. As you 
have indicated,^ there is disagreement, and there will always.be dis- 
agreement as long as there are riot enough funds. 

I really cannot foresee that at any time in the near future we will 
have -enough money to take care of everyone equally. Where there is 
an argument, and let me give you an illustration of it, you see we have, 
for example, at Roosevelt Hospital a State school, which is a school 
for very* seriously handicapped children, children with very serious 
handicaps, or seriously retarded. The question is, just what kind of a 
program do you have for them. . 

Then, you may have a child who does not read too well. Tlien, you 
have to make a choice a9 to wllere you are going to put available 
dollars. These are. all difficult choices. You have two totally different 
situations, and good arguments niay be made for both sides. 

Somebody eventually has to make that decision, and whether you 
want to make that decision in Washington, or let make that deci- 
sion in Baltimore, that is, of course, the right yon have to decide. 
These are not easy matters by any means. 

. Mr. Lehman. We will have to come up with some uniformity, but 
how you are going to get from here to there is a difficult problem. 
Thank you. 

. Mr. Srademas. Mr. Cornell. 

Mr. Cornell. Just one question. I note that at the bnseji of your 
statement you indicated that you were not too sympathetic to the 
suggestion as made by the previous witness on the question of pass- 
through of funds. Would you care to indicate, why? 

Mr. Schifter. As I tried to^exi)lain, it is that what we are talking 
about here, as far. as our State is concerned, is a relatively small 
amount of money. Let me be specific. 

Now, we are "being funded during this year at the level of $100 
million nationwide, which is $2 million for our State. It is somewhere 
around 2 percent of what we are spending on special education in 
our State. ^ mi t 

If ybu'were to multiply that figure five times, as I hope you will — I 
am talking about the Congress tlu'ough the appropriation process — we 
would get up to 10 percent, or close to 10 percent. \ 
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If you provide this to pass through to the local districts, it would 
be a matter of adding things onto each of the programs, but we are 
dealing here with a field in which a great deal of work has to.be done. 
What we have attempted to do with Federal money that has come 
into the State is to fund special programs that can, then, after a while 
be copied. / . , . , 

These would be more^ difficult to fund, if we simply get allocations 
on a passthrough system from the Federal Government to the counties. 
In my opinion, we would not get the kind of advance planning, the 
training, the work that we are doing with teachers, and the special 
projects that we are instituting. 

These would not' be feasible jf you just had a passthrough from the 
Federal Government to the school district, because the school district 
had to do it a little bit here and a little bit there, and cannot con- 
centrate, as we could concentrate if we had a certain amount of money 
at the State level. 

[Prepared statement of Francis X. Mclntyre follows :] 

-/ Prepared Statement of, Francis X. McIntyre 

Mr Chairinan,- Members, of the Committee, my name is Francis Xr Mclntyre. 
I am Assistant State Supertintendent for^he Division of Special Educatibn, 
Maryland State Department of Education. . , tx • u * •♦u 

Special /Education today is a growing complex enterpnse. It is b^et with un- 
precedented problems and controversies. Incidence figures indicate there are 
7.000. 000 handicapped children, of- whom 60% are denied the special educational 
akistance they need. One million are denied entry into our public schools, and 
hundreds of thousands are committed to residential institutions where little more 
than, physical sustenance is provided-at costs far in excess of what education and 
rehabiiitation would cost. • . . . . -ji x i+o 

Maryland, along with other states and territories, is moving rapidly to. meet ite 
^responsibility to all handicapped children. However, the road ahead is rutted 
^with the grim statistics indicated above. , , xi. • -j ^ 

/ Maryland's school population is about 900,000 children. If we use an incidepce 
■ate of 12 5% ^ Maryland's suspected handicapped population is 112,500 chiidten. 
We are currently serving about 70,000 handicapped children with appropriate 
special education services. That melancholy arithmetic leaves 40% who are 
receiving programs or services that- cannot be con.sidered appropriate, or none at all. 

Two recent events in Maryland have heightened the necessity for the State to 
reach its goal of providing free and appropriate educational opportunities for an 
children by '1980. - ; . /, . . i o „ uni aaq 

Firstly, on May 21, 1973, Governor Mandel signed into law. Senate Bill t)49, 
which became Section 106 D and E of Chapter of Article 77, of the Puhlxc 
education and services to handicapped children. Included among the more signiti- 
cant changes from. the prior law are: 

a. Broadened definitions of the handicapped. ^ . , t:, j * u 

b. Clarification of responsibiUty of State Department of Education to be 
accountable for education of the handicapped. 

c. Mandating of interagency coordination. t.. xu u ♦ 

d. Provision for education of all handicapped from birth through twenty 
* vears of ace ' • 

e. Mandated all children, birth through twenty years of age, in appropriate 
educational programs by 1980. • - , - t j> » ^a.^ m.oUr^'n 

Secondly, with the advent of Pennsylvania AssocK^ton for ReMirdedL hilar en 
vs. the Stali of Pennsylvania litigation and the Mills vs. Board of Education ^ the 
District of Columbia lawsuit, the rights^ of handicapped children to a free, publicly 
supported education suited to their needs has been established. , 

In December, 1973, the plaintiffs, Maryland Association for Retarded Children, 
(MARC) introduced in the Circuit Court of Baltimore County a right to educa- 
tion suit against the State Department of Education, State Department of^Health 
and Mental Hygiene, and six local education agencies (Pnnce Georges bounty, 

1 Richard A. Rossmlller, .Tames A. Hall, and Uoyd E. Frolirelch. "EducaU^^^^ 
for Exceptional Childrfcn : Resource Configurations and Costs." Madison, Wis. . uniyersuy 
of Wisconsin, 1970. 
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Montgomery County, St. Mary's County, Baltimore City, Baltimore County, and 
Dorchester County). The plaintiff.s contended that the defendant, the Maryland 
State Department of Education, had not provided free public education to four- 
teen (14) children rcpresbnting various classes of severely to (profoundly handi- 
capped individuals. The plaintiffs further have contended that the State De- 
partment of Health and Mental Hygiene-' did not provide approved educational 
programs for children residing in State institutions. The phiintjffs alleged that 
Day Care Programs were not available to such severely and profoundly handi- 
capped children. It was also alleged that the State and local unit defendants had 
virtually excluded severely and profoundly handicapped children from school 
programs. 

On May 3; 1974, the Circuit Court of Baltimore. County decided the following: 

1. It ia.the responsibility of the State of Maryland to provide a free edu- 
cation to all persons between the ages of five and twenty years no matter how 
severely and profoundly retarded they may be. 

2. Maryland's handicapped children shall receive their education in 
approved educational facilities. 

3. Full funding shall be provided to those children, who must receive their 
education in nonpublic facilities. * 

4. Free transportation shall be provided to handicapped children. 

These two events have increased the rapidity in which \the State must move to 
meet the mandate of the Court, as well as the mandate prescribed in Law. Further- 
more, these events have created a serious fiscal drain uptan the resources of the 
State and of local governments. The following figures indicate the extremely 
rapid growth in State support of programs for the handicapped. 

Stale Aid for the Handicapped ' 



Year: Total coU 

1966- 67 _ _. $4, 749, 484 

1967- 68___ 9,099,264 

1968- 69 14, 793, 506 

1969- 70 15, 794, 967 

1970- 71 20, 686, 572 



Year — Continue ' Total cott 

1971- 72 J 26, 220, 334' 

1972- 73- 27,493,899 

1973- 74 V 30, 663, 600 

1974- 75„.___I 34,500,000 

1975- 76 43, 900, 000 



Recent State audits have indicated that the above cost figures represent only 
about one half of the total cost of Special Education. The remaining one half of 
the cost is borne by the local education agency. We are, therefore, operating in 
Maryland a program of about $88,000,000 State and local funds. The J'edcral 
Government is contributing about $6,000,000 over and above the $88,000,000, 
We have, then, a $94,000,000 program in which the Federal share is less than 7%. 
Unless the State of Maryland receives additional Federal support, Maryland and 
other states and territories will be unable to meet their mandates and responsi- 
bilities to the handicapped. A 25% Federal share in the cost of education prograni.< 
for the handicapped is what is needed. This fiprnrc would bring (Expenditures to an 
adequate level for the states (based on Marj land's experience! and without re- 
linquishing control of programs to the Federal Government) . \ 

The most compelling argument against forceful arid comprehensive Federal 
legislation supporting appropriate education for the handicapped is a poor one 
at best. Handicapped children are denied the available and developing techniques 
and programs simply because they cost more, The conclusion is that th'e handi- 
capped child is less equal as a human being. He does ntft-get what works for him 
as the normal child does, not because he is bad or his citizenship is dfeflferent or even 
because his race or nationality is different, but because he is handicapped. I hope 
that makes no more sense to you than it does to me. \ 

Mr, Chairman, we appredate the opportunity to present our\ views on the 
legislation before your Committee today. \ 

Mr. Miller. I have no questions. T ' \ 
Mr, Brademas. Gentlemen, thank ybu very much fori your testi- 
mony. You have given us some interesting factual datal and some 
thoughtful analysis. \ 

Our next witnesses are four in number: Mr. Walter Cegalka of the. 
National Association of Retarded Citizens; Mr. Dudley Koo«tz, United 
Cerebral Palsy; Bevierly Rowan, Joseph Kennedy Foundation; and 
Janet Rhoads, American Occupational Therapy Association. 
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As you can seel we are fast running out of time, sqifyou could make 
your statement as quickly as possible, that ^vill enable us to put some 
questions to you. 

. STATEMENT OF THE CONSORTIUM CONCERNED WITH TjHE DEVEL- 
' OPMENTALLY DISABLED PRESENTED BY WALTER CEfJALKA, NA- 
TIONAL ASSOCIATION OF RETARDED CITIZENS; DUDLEY KOONTZ, 
UNITED CEREBRAL' PALSY; BEVERLY ROWAN, THE JOSEPH KEN- 
NEDY FOUNDATION; AND JANET RHOADS, AMERICAN OCCUPA- 
TIONAL THERAPY ASSOCIATION 

Mr. Cegalka. Mr. Chairman, we come before yO;U representing 
the consortium concerned with the developmentally disabled, an ad 
hoc Washington based organization of well over 20 organizations, rep-i 
resenting and speaking for the developmentally disabfed. ' 

, We appreciate the opportunity to appear before the subcommittee 
on behalf of the population that we 'serve. Our statement this morning 
broadly represents the feeling and the philosophy of the consortium 
members. ^ " 

•Several of the consortium members will be appearing bef-ore this 
committee with their individual statement, while other organizations 
will be Submitting \vritten statements for the record: 

In general terms, however, the statement today represents the views 
and the concerns of the consortium concerned with the develop^ 
mentally disabled. < - " 

I believe at this point, Mr. Chairman, we would like to taka^ihis 
opportunity to present our appreciation to the subcommit^j^staff 
for its cooperation and support, which we have received from^u over 
the past few years. y/^ 

Your sincere dedication and commitment to the peopje we are all 
tiying to serve is evidenced by the frequent contaj^ts, and open 
channels of communication between your staff and oj^r organization. 

As we all strive to j^rovide an appropriate educaj^on for all handi- 
capped children, we must carefully consider the r^ent statistics that 
have^been, published by the Bureau for the Edi^ation of 'the Handi- 
capped, and which you have heard, which pomt out that barely one- 
hdlf of school aged children and less than on^ourth of preschool aged 
children are receiving special education serjic^s. 
. Who are these iin'served children? Why Ipven't they been given the 
opportunity to attend public schools as owier children have? ^ 

A significant number of these unserTOd are severely handicapped 
youngsters. The multiply handicapped,^e profoundly retarded, those 
with special medical problems, anci those in our institutions and out- 
of-home care. . - 

They are. children who historically have been excluded from public 
schools. We .have heard many alibi systems that are lengthy and 
diverse. Such alibis as: , . / . . 

It costs too miich; they cannot profit from an education; it is not 
the education department's responsibility; there are no qualified 
teachers; and there are not enough children to start a new class and 
so on and on. . » 

■• i ■ ■ / .. I 
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The new provision in Public Law 93-380 which estabhshed a 
•priority' in the use of Federal funds under that law for children not 
presently receiving an education k most vital.'" 
■ We strongl}^ recommend adopting the language contained iii H.R. 
70 and S. 6 which gives priority to thpse children with the most severe 
handicaps. These children .ire by far the most educationally neglected 
in our country. ^ 

Priority to serve them first with Federal education dollars is a must. 
In most states, it ^vili be their onl}: chance to receive services. The 
time is long past due, we believe, ihat these children are considered 
first and not last. ^ , 

It is also time for the responsibility for educating all children 
irvithin a State to be fully delegated to the State education agency. 
This agency sould be responsible to oA^ersee all education programs 
-for all children within that State, regardless of the location or the 
' administration of the educational facility. 

Educational programs in institutions, usually operated b}'' state 
agencies other than the education a^enc}^, are usually alwa^^s poorer 
than those in regular systems. A child's residential setting should not 
dictate the quality of his education. All children should have access 
to ah * appropriate education. We strongl}'' urge this committee to 
strengthen-^he state agencies' role in each child's education. 

For many years legislation proposed and passed by Congress has 
focused on the dejiver}'^ of an api^ropriate^ educational opportunity for 
every handicapped ch^ d at -public expense. We applaud and support 
this goal. . ^ 

O^u- concern rests with the lack of any concrete legislation specifi- 
* cally aimed at the dev<ilopment of a precise guarantee for all school 
<aged children to be afforded an educational opportunity. '"""'^^ 
* . This would. bring all of the school districts of this nation, by^e^U- 
tiv,e mandate,, in compliance with the constitutional ;.right of ^^qual 
piptection with respect to handicapped children and yoluth as well as^ 
with the numerous court orders, with which I am .sura'" the chairman 
/ is well acquainted. / 

We strongly urge the development of an effective conipliance 
mechanism which would ensure that every school aged handicapped 
child in everj^ State \vill have available and accessible to him or her a 
free appropriate public education at no additional cost to parents or 
guardians.^ * \ 

This should ba.made available in the least restrictive environment 
\yith due process guarantees in all matters of identification, evaluation^ 
]^lacement and reevaluation. It is essential that Congress mandate 
. through legislation the establishment of such compliance mechanisms./ 

The consortium concerned \vith the developmentall^ disabled/ 
stands ready to assist the Congress in whatever way it may deem' 
appropriate in the development of a mechanism or mechanisms which.- 
' will insure this compliance on local and State levels by school- systems 
charged with this responsibility. ^ ^ /v 

Congress has mandated that educational services be rr^hde ayailabie 

and the courts have concurred, now it is time for. th$ Congress to 

develop a mechanism to ensure that what it andj the courts have 
decreed does, in reality, take place. ; / I 
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"Mr. Chairman, from^ tlie standpoint of the exiting formula and 
corresponding authorization levels in existing basic State grant pro- 
gram, title Vl-B, we are\fat:ed with a most curious and urgent situa- 
tion. 

The so-called Mathias formula exists for fiscal 1975 only. In fiscal 
1976 and fiscal 1977, we re^|urn to those very constricting authoriza- 
tion levels of $100 million and $110 million, respectively. 

These figures are, upon reflection, actually a contradiction of the 
long-range intent of both the Mathias formula and the proposed 
amendments now under consideration. Namely, a substantial increase 
in the Federal financial commitment toward the education of America's 
handicapped children. 

The desire to increase that financial commitment is evident on the 
appropriation committees of both Houses, since the state grant pro- 
gram now has a $JJ^ million appropriation for fiscal 1976, identical 
to the authorization level. It may be fully anticipated that the Congress 
will advance fmids for fiscal 1977 at the full authorization level of 
$110 iiiillion. Obviously, the monetary reservoir made available in the 
authorizing mechanism is filled to flooding. 

Of equal significance is the unusual circumstance of observing promi- 
nent members of the Appropriations Committees in both Houses 
publicly and privately expressing their anxiety that the authorization 
levels are simply inadcc^uate. 

But even moVe signihcanllv, we believe it is those factors beyond 
these walls and around the Pvation which conspire to bring us to the 
moment of pressnig clamor for increased Federal support, that is 
numerous States struggling and failing to meet their own implementa- 
tion dates for '*full service" as we have heard today, because of severely 
constricted budgets, an increasing number of court decrees ordering 
immediate "full service" for the plaintiff class, and the mounting 
voice against neglect from parents and advocates which can no longer 
be Quelled bv bureaucratic gestures. 

Mr. Chairman, the formula for the State grant program to which 
we are about to regress must be re\nsed on the most urgent timetable. 

The consortium concerned with the developmentally disabled 
has developed a continuing working relationship with the Bureau for 
the Education of the Handicapped. The bureau has been extremely 
cooperative with, and sensitive to, the private education sector. 

Several members of the consortium meet regularly with bureau 
officials, including the Associate Commissioner, on a monthly basis. We 
would like to emphasize to this subcommittee the dedication, sincerity, 
and leadership of Edwin Martin, associate commissioner of the Bureau 
for the Education of the Handicapped. 

When one keeps in mind the number of excluded disabled children 
from public classrooms and the volume and scope of right to educa- 
tion, as a consortium, and as individuals, we must say that with all 
sincerity that a still large Federal eflFort is essential as well as required. 

Thank you for the opportunity to present these remarks^ and we will 
be pleased to attempt to respond to any questions you might have. 

Mr. Brademas. Thank you, Mr. Cegalka, for a most thoughtful 
statement. I think that you pinpointecf the reason that we need to 
move ahead on the legislation as swiftly as possible. 
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What is your general reaction to the theorj' of the excess cost 
approach? in other words, what is your reaction to the approach 
represented in the two bills that are presently before us as a means of 
providing greater Federal support for the education of the handicapped 
children, or have you some other alternative that you think would 
make more sense? 

Mr. Cegalka. We concur with the excess costs principle, Mr. 
Chairman. I don't know that we have developed a mechanism for 
coming up with a precise formula that would be of assistance to you. 

As I listened to some of the testimony this morning, I had some 
concerns that we not lose some children m some artificially contrived 
formula that would not allow for flexibility of individuals within 
categories, who might have multiple needs, or specific needs. 

I guess I would say, not speaking for the consortium, I would be in 
favor of some excess costs formula, yet to be determined, that would 
have also some degree of flexibility built into it for individual programs 
to meet both the spirit and the intent of Federal legislation.- 

Mr. Brademas. Thank you very much, Mr. Cegalka and your 
colleagues. I appreciate your testimony very much. I must go to 
another meeting, and I am, therefore," asking the gentleman from 
Wisconsin, Mr. Cornell, if he would be kind enough to take the chair. 

I would simply say here that we will be makirg an announcement 
in a timely fashion on any further hearings on this subject. 

Mr. Cornell. Do you have anv idea of what you thmk should be a 
reasonable figure for funding by the Federal Government? I notice, of 
course, your prediction of what will happen unless €'ongress takes 
action. 

Now, would you feel that a continuation of the Mathias formula is 
an adequate formula? 

Mr. Cegalka. 1 think that it would be a step in the right direction. 
I am not sure that it would be sufficient fundus to fully do the job. May- 
be some colleagues would like to reply. 

Mr. Cornell. What strikes me is the fact that we are told that one 
half of the handicapped children in this country are not receiving ade- 
quate educational opportunity and about one-seventh thereof are 
receiving none whatsoever. 

My fcehng is, of course, that the bi^^rest obstacle is the lack of 
financing. Obviously, the committee is going to have to deal ^yith this 
question, and we have to be realistic ^*ith the current economic situa- 
tion. 

As far as the Federal funding is concerned, it would be helpful if we 
had an idea of what you think. 

Mr. Cegalka. I don't think that at this time we could give you a 
figure. We would certainly like to, perhaps, have an opportunity to 
consult with one another to give you a figure. 

Mr. Cornell. We have a statement from the Commissioner of 
Education who estimates that if the excess costs proposal went 
through, that would be 75 percent of the excess costs over the average 
costs of education, that would be an approximate figure of $4 billion 
per year. 

It is highly improbable, of course, under the present circumstances 
that such a figure would ever be ajjreed upon. 

One of the things that I would like to stress from my own point of 
view, and I noted the implication in your statement to that fact, it is 




not only a question of educating those who are handicaj)pe(i to train 
them to be self-supporting, or anything Uke that. 

We liave an obhgation, it seems to me, to educate them simply so 
that they have a fuller appreciation and enjoyment of life in itself. 
Tliere are many, obviously, who can never be trained or educated,, 

I am happy to see that apparently the courts agree ^^-ith that pomt 
of view. 

I note also the stress that you place on the education of those who 
have the severe handicaps, because obviously they are the ones that 
are most likely to be neglected. I certainly agree with you. I think that 
the legislation should stress that point of ^^ew. 

Mr. Miller. I would like to hear from the other members of the 
group as to the type of handicapped children that they are concerned 
with, and what specific programs we might fund in relation to those 
children in getting them put into the education system. 

In the State that I come from, our past Governor was taking handi- 
capped children out of State institutions and telling the community 
that they had to pick up the responsibility for those children. Really, 
the educational community in many parts of the State was not pre- 
pared, it did not know how to deal, especially with the multiple handi- 
capped and the severely handicapped. 

Although we have the best of mtentions in our legislation, I am not 
sure that the children that it is designed to benefit will actually benefit 
from the programs. 

Ms. Rho.vds. I am a therapist working in a public school system in 
the State of Maryland. I am sorrv that the Maryland people have 
already l^ft, because I can see the problems with the compliance 
mechanisms at the local level of delivering the service, and the diffi- 
culties we have in setting priorities in concert with the State board of 
education. 

For example, right now in Prince George's County we have a 
federally funded project wliich is an early identification project. A 
tehtn of people are going out and picking up kids with identifiable 
|>foblcnis. These would be visual problems, hearing impairments, 
pliysical disabifities, and some learning disabilities — primarily those 
•^lour categories. 

Mr. Miller. All physically related? 

Ms. Rno.^Di?. Not necessarily, some may and some may not. So, 
at the present time that team has identified 200 children in need of 
services. 

We have had several preschool programs for children needing special 
services, and now we hear from the State department of education 
that we no longer can have these preschool services. So now we have 
200 children, wliom we have identified as needing services, and we 
know the services they need, but we do not have the funds now 
allocated to continue with the programs that we had already started. 

How can we develop some sort of compliance mechanism? I was 
particularly distressed at the difference in philosophy with the State 
saying that tliey were developing programs for ages 5 to 20, and see 
that as their responsibility, w hereas legislation is saying ages 3 to 20. 

We even feel that the program should start before the age of three, 
to get kids into the mamstream. vSo, we are saying three and they 
are saying five. How do you work these problems out? 
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Mr. KoONTZ. As u piist prtvsideiit of the Uiiitcnl Cerebral Palsy, I 
would like to respond. 

I would like to conunent briefly on this matter of levels of support, 
and so fortii. Being neither an educator nor a legislator I am certainly 
not competent to decide, or describe. Ultimately that will be your 
re^ponfciibiiity, but I am very much concerned with the general principle 
that if a community, for 'whatever reason, is unable to provide an 
adequate educational opportunity for its children, that the burden 
should not fall disproportimuitely on tlio-e who are handicapped. 

As we all recognize, I think that this is all too often the c**3e. We are 
confronted every day vdth distressing situations of those children who 
most badly need educational help, are all to often the last to receive 

So, it seems terribly wrong and terribly unfair to us that the burden 
should be borne expecially by those who most badly need help. We 
have all heard the excuse, I am sure, in our conununities that special 
education is so terribly expensive that w^e cannot afford this, that or 
the other program. 

I would hope that the conunit tee would continue to bear that in 
mind in its evidence, and my layman's understanding of H.R. 70. 

I might mention, just in passing, I have heard the interest that has 
been expressed in terms of developing a formula on this kind of thing, 
and a system is just now being implemented in the State c)f Iowa that 
might be of some passing interest, because it does have a virtue to it, 
it seems to me. • , r 

Directors of special education are requirerl by hiw to identify each 
youngster requiring special education, and to decide whether which of 
three levels they tit into. There are no diagnostic labels involved, but 
it is on the level of needs as it is understood by the director. 

They are assigned a level of either 1.8, 2.2, or 4.4, and they are, in 
effect,' counted as that many persons for purposes of deciding the 
average dailv attendance. Tliis lias its implication, then, in the level 
of State aid which is based on the number of youngsters in the school 
district. . . ^ . , , . 

Now, the virtue this has is that to the extent the btate is unable, tor 
whatever reason, to meet the full level of needs of the district, the 
burden falls more proportionately across the entire spectrum of 
students, instead of being focused on a narrow segment. 

Mr. Cornell. I think that 1 would agree with you very strongly 
there. I know had a similar situation a number of years ago when 
we were votnig on mv home State on an amendment on vocational 
education. At the time we had vocational districts with property tax 
supports. . 

The argument madt to us at that time was that our particular 
district had a great variety of programs, and was less expensive than 
in other parts of the State. We sliould, therefore, vote against any 
State funding, because we were better off this way. 

When a representative of our district appeared before a group, of 
which 1 was a member, 1 ha<l very strong criticism on that. I think 
that it is a verv basic thing that we ought to have an equal opportunity 
for education Yor all Aiuerican students, regardless of where they live 
and what tliev do, or whatever their haiulicaps. 
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I think that we have to take that into consideration in financing. 
The C problem, obviously, and I don't think that there is any dis- 
aereement. the b e prdblem as far as we are concerned, is the formula 
tflt cTn be developed that will be possibly based on btate efforts^ 

There are many States that have not made the effort. The problem 
with that is how to encourage. States that are not making any effort 
to use the formula, to take action. , i. tv,;„i. 

Obviously, you don't have any idea on a formula that you think 

""'fir cVo\"S' Coming back, Mr. Chairman, to the Federal dollars 
needed, we all know, realistically that Congress cannot aprjrop^^ 
ate all of the funds that are needed, especially not this year. 1 think 
we all feel that the passage of the full service clause for all children 
That kind of a mandate would give us better leverage at all funded 
levels o??he Federal, State and local level, to find the necessary dollars. 

I think that passage of these requirements is just as important as 
the Federal funds that you will appropnate this year. I think that it 
would be extremeW helpful. -, 

Mr. Cornell. Thank you. 

\k mSr. I just wonder. One of the concerns that I raised 
vesterdav, if von feel qualified to comment, please do, is that perhao^ 
we finrUn overdassifinition of children in onv sdiool 
the emotionally disturbed .u-ea, -where m the name of keeping the 
order in the chissrooin, there is a teiuloncy to move the thild out to 

' ItZl ETndicated to xno by a number of teachers iu the district, 
which I represent tliat this was done for that reason, and it %va^ al^o 
dole because tlie school receives additional resources tiiat tiiey could 
not otherwise get in terms of special education. i :„ 

It is mv concern that we are placing labels on so.ne individuals n u 
ratlier arbitrary fasiiion, a label that may iunder them tlie rest of 
their life. .So, vo>i iiavc that problem. ■ , i 

Yoirl'.ls" li'^ve the siphoning off of resources that siiould legitimately 
be going to those who need it. 

I just wonder if you have any comments on that / 

NIs. Row.^N. I am an attorney, so I ain concerned w th tlie rights 
issues. I think that tliis is something tiuit is largely taken care of 
t'hrougii tiie rights protections that are contained in the law. 

I tl Lk that people wlio iiave an opportumty for a due process 
heanTSith reg^rtr to evaluation, and fabeUng of their children, go 

-^ife problem that vou are talking about really lias a reverse side. 
Tliere are children wlio really iiave handicapping «^^onditions, are 
nvprlooked and tliev are dealt with only as behavioral problems, bo, 
Sey are nk being ilire^ to progra.ns that would be appropriate 
for 'their condition. So it really works botli ways. , „ j„„ 

I think that we really %vill iiave to rely to a large extent on the due 
nrocess that requires a'hearing, so that tliere will always be an oppor- 
umity' where ^ere would be^any kind of a conflict, for the parents 
of ffise children to have the matter fully discussed and determmed b> 
an appropriate board. 
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Mr. MiLLBK. I juit wonder if many of the parents in the low income 
dassifioation are aware of the due procen. We have medical mal- 
praotioe 

Ml. RowAK. It is Tery a lad problem, and this it one that we must 
all jaddreie. We hare to educate our people within our Statei to the 
question ri|^te. Their children hare nghts. I don't know how it can 
be beet approached, but perhaps through awodationi for rstarded 
children, or associations for spilsptic dtisens, or whateyer associations 
we hare, to begin to educate the public. That is really a sad qusstion. 

Mr. MiLLSX. It is your contention that the due process and rights 
protsction of ths ctirrent law really addreeees itsel! to that problem 
adeouately? 

M%. RowAK. Perhaps not adequately, I would go further with it 
that; but it does not address the problem. 

Mr. Eooirrs. May I address a comment brefly on that? 

I agree fully with everything that Ms. Rowan said. There is certainly 
a dUemma here. It seems to me that it is almost inescapable. We all 
rejfret the need for labeling, and identifying, because it dways carries 
with it the danger of stigmatizing the youngster, and it oeing an 
unfair label, or whatever. 

It is helpful, I think, and certainly the legislation should move in 
this direction, that in many areas that we would look more in terms 
of the level of needs, or the kinds of needs instead of diagnostic 
labels. This^is one useful part. 

^ Certainly our experience on the Iocs! and State level has time and 
time again been that the handicapped, and ^specially the multiple 
and severely handicapped, are forgotten and neglected in broad 
I proflrams, unless there is some kind of earmarking. 

Mr. MiLLXR. You are not suggestinjg that the mislabeling indudes 
all those in need, because I don't think that this is the argument. 
We want to pick those that are in the most obvious need, and we are 
not arguing that the most severely handicapped should not be in- 
duded. It IS a question of what broom you sweep with. 

Mr. CoKNSLL. There is one phrese that occurs in your statement 
that we have heard on a number ol' occasions. Ths intent is obvious. 
It is the "less restrictive environment." I think that sometimes we 
go a little too far in that. 

For instance, back in the area in which I live we have a school for 
the deaf, and another one for those who are crippled in various ways 
I think that this is kind of an ideal situation. 

I have heard statements that the handicapped are better off in the 
regular school S3rstem, and that sort of thing. Do you have any views 
on that? 

I note that you used the term 'least restrictive environment." Do 
you mean institutionaliaation? 

Mr. Cmalxa. Speaking for the National Assodation for Retarded 
Citiiens, our policy has always been that handicapped children 
ihould be educated whenever possible in the public school. 

I personally know on a number of different occasions, different 
fpt>ups commentsd and dedded that a sodety that would segregate 
its handicapped children, as children, from their proper school, would 
be the same society that would institutionalise its adults. 

Mr. CoRKBLL. You have spedal training with speddiied teachers. 

Mr. CiOAUCA. Quite obvioudy. 

Er|c lOo 
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Mr. CoBNXLL. In other wor^ you are retUy talkmg about the 
institution as such, the schools. They are in the school, but they have 
special classes, special training programs? « ^ 

Mr. C^GALKA. I would say that for the more mildly haifdic»i)ped, 
Mr. Chairmtn, they could be integrated fully or partiallv withm 
regular classes. For those who are more moderately or sererely handi- 
capped, they might receive most of their educational experience with 
support services. . i# . j 

Some would have to spend the whole school day in a self-contamed 
classes, but it is our feding that these classes should be contamed 
withm the local public schools. , , „ , 

Mr MilXEH. lou say "within the local public schools," and you 
mean within the local araa? 

Mr. CiOALXA. The local public achools. 

Mr. MiLLW. For the severely and multiple disabled, you think 
that you can provide them the same level of services as you might in 
a special institution for that purpose? 

Mr. Cegalka. That is my feeling, that we could do that. It sinaply 
means that we would have to bo sure that tho*e services are aflPorded. 
It is simply a r^hufiling of the debt. It is not asking for additional 
funds. 

Mr. Miller. It is more than a reshuffling of the debt, because I 
can think of, in California, the Patton State Hospital, where you have 
real resources in terms of research, and in terms of therapy, and 
educational prospects. I do not think that you could duplicate that in 
the school district, where you may only have a dozen of those children. 
How do you duplicate the resources that are going to be received? 

You may do it on a regional basis, or a local basis, which I would 
prefer. I think that it should be more localized, bccn-use to take the 
children away from the parents is very difficult. 

Mr. Cegalka. I have heard similar arguments, and I have heard 
similar arguments in my own State. We need a laige multipurpose 
facility, so that we can concentrate the services and provide more 
appropriate services for the mentally retarded children. 

One of our State institutions for the mentally retarded in the State 
of Missouri is in Marshall, Mo. Most people in the State have never 
heard of it either. I would ask what kind of professional staff m terms 
of supportive services, occupational therapists, do you think that we 
can recruit for such a specialized facility located in Marshall, Mo.? 

Mr. Miller. You are basing your arjjument on the locality? I am 
not saying that you need one state facihty. What I am saying is, do 
you dissipate your services, when you say that the child has to be in 
the local school? 

In the county that I represent, we have two facilities, which service 
two school districts within a 25 mile radius, and provide the concen- 
trated services that can benefit them. If we try to do that in each of 
the schools where the children have to live, I suggest that the child is 
the one that is losing. 

Mr. Ceqalka. Let me back up on one issue, so that we have no 
misunderstanding. . . . . 

I think that we can clearly document that most State mstitutional 
facilities for handicapped cnildren currently are located in vastly 
under-populated areas of the State. So that is one argument. 
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ThB othiT point we would like to make it that they can provide the 
kmde of itmcee. which we both agree, ought to be provided on an 
Itinerant baais where the benefit of being in the local public school far 
^ diaadvantagee. In fact, I see very few disadvantages to 
cbud t>eing in the local public school system. 

I diink that we can nave the specialiste come to the program on an 
itinerant basis. Some of the children^ by their very nature, might be 
somewhat immobilized, but the people providing the services are not. 

This is exactly what Janet does. Sne is an educational therapist, and 
she goee from one school to another, and from class to class, and pro- 
vides those supportive services that are necessary. 

We have been using that kind of model for years. 

Mr. CoRNBLL. You mention the term ''public school," and then 
you mention the term ''public school system." I mentioned to you the 
problem we have back in our area, where we have a special school for 
u ^^^^ ^® another one for those orthopedically 

hanmcapped, and cases like that, where you have a special installation 
for the wheelchair, and things of that nature. 

I think you will have to admit that you have to have specially 
trained people to deal with these. I just wonder if they are not better 
off, from a number of points of view— for instance the amoimt of 
competition with others in the same situation. 

Mr. Cboalka. May I pomt out, Mr. Chairman, that there is a 
meeting ground between the extreme of a state institution on the one 
hand, and reproducing all of these services literally in every school 
district, which clearly is impractical. 

We have in my own district an illustration of an integrated facility 
that is working beautifully, in which the most profoundly handicapped 
on an areawide basis of 40 to 50 miles, are in a school building which 
also contain classes for the neighborhood youngsters who suflter from 
no handicap from the conventional sense of the word. / 

We are able to combiiie them. They can get occupational therapy, 
and the rest of the services. 

Mr. Cornell. You would not agree, then, to having an additional 
school for the deaf, or that type of training? 

Mr. Cegalka. As an individual I would say no. I think that one of 
the things that must be kept in mind, I think that in rural areas we 
may need some kind of residential-type facility, because of the sparsely 
populated areas, because we are talking about small numoers of 
children who need extraordinarj' services, and it would not be eco- 
nomically feasible to have even an itinerant teacher providing services, 
such as in certain parts of Wyoming. 

On the other hand, I think that in our urban areas we could very 
clearlv provide services for handicapped children within the public 
schools. 

I think that perhaps one other point would be that for years we had 
legislation that has mandated that all public buildings be accessible 
to physically handicapped individuals, and public schools and other 
buildings, the agencies have flagrantly violated those mandates, which 
means that we are at the point where we need some very strong 
compliance mechanism in these bills. 

If we had implemented some of the things that we already had on 
books, even in our own State and other States, we would not be in 
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this position. The schools that have been built in the last 5 yean 
should have been accessible to the physically handicapped, but they 
are not. 

Mr. CoRNXLL. Your reason for stressing this factor of ^'the least 
restrictive environment'* is your belief tnat psychologically it is 
better to use that term in a verv broad way for the handicapped^ than 
to be segregated in the sense of their own school? 

Mr. Cegalka. I think that we have learned from civil rights, and 
maybe someone else can speak to that better than I can, separate can 
never be e^ual, regardless of what kind of a monument you build. 
This aeain is a verj' strong personal opinion. 

I feel that it is time in 1975 that fe have — that we should look at 
all individuals as fellow human beings, as equal under the law. I 
would respectfully suggest that this has not been the case, particularly 
for the severely and profoundly mentall^^ retarded individuals. 

The prevailing philosophy has been, if you will, that these are less 
than human individuals. I think that it is time that we corrected this 
thinking, and that the best correction can be early disclosure. 

I have very great faith in the youth of this Nation, not only the 
ones sitting in the back of the room, but the 3 or 4 year olds who inter- 
act with individuals, whether they are physically handicapped, 
whether they are disturbed, or profoundly retarded, on an equal basis. 

It seems that as we go into adulthood, we somehow lose a certain 
degree of flexibility in interacting. I think that we ought to build 
that into our educational -process early, and this would be a better 
world for all of us. 

Mr. Cornell. I don't disagree at all with what you say, it is just 
that I wonder whether the education of the handicapped is better 
served by schools of the type that I have spoken of. Obviously, 
there is disagreement on the point of view. 

Mr. Ceqalka. With the proper compliance measure, I share, 
I think, your concern, and I have had a concern for many, many 
years, because I have witnessed handicapped children, perhaps, getting 
lost sometimes when they are placed back linto public education 
facilities. 

It will take very, very strong, very, very well-trained teachers to 
be able to operate in this kind of facility, because the support system 
that one has in these facilities where everyone is trained, including 
the administrators, toward handicapping conditions simply will not 
be there in public education settings. | 

So Uieie are problems that we are actually^ acutely aware of, but I 
think that with proper support systems % 

Mr. ConNSLL. We have a quorum call. Thank you very, very much. 

The hearing ii adjourned subject to call from the chairman. 

[Whereupon, at 12:15 p.m., the hearing was adjourned, subject 
to call of tne Chair.] 
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EXTENSION OF EDUCATION OF THE HANDICAPPED 

ACT 



XOHBAT, JXTKX 9, 1975 

House of Rkpreskntativbs, 
Subcommittee on Select Education or the 

Committee on Education and Labor, 

Washington, D. C. 

The subcommittee met at 9:07 a.m., pursuant to call, in room 2175, 
Raybum House OflSce^Building, Hon. John Brademas [chairman of 
the subcommittee] presiding. „ xt-h xt n 

Members present: Representatives Brademas, Cornell, Miller, nan, 

andQuie. i a • n u-- 

Staff members present: Jack Duncan, counsel; Anme UoeKjian, 

assistant to the counsel; Patricia Watts, administrative assistant; and 

Martin L. LaVor, minority legislative associate. 

Mr. Brademas. The subcommittee will come to order. 

This morning the subcommittee will meet in order to receive the 

Eosition of the administration on H.R. 7217, the Education of All 
[andicapped Children Act of 1975. This measure has been introduced 
by a majority of the Education and Labor Committee and was 
unanimously report^ by the subcommittee. 

You are all aware of the statistics whi(3h prompted this legislation. 
There are 7 million handicapped children m the Umted States; 
Only half of them are receiving an education appropnate to their 
needs 

One million handicapped children, generally those with the most 
severe handicaps, are receiving no education at all. 

We also know that a series of Federal court decisions have held 
that all children are entitled to a free public education. 

State and local school agencies have found their resources inadequate 
to provide a special education to handicapped children. Many btate 
and local school agencies are experiencing Acuities m meeting their 
regular costs of education, much less tb cost of providing special 

education. , . -u'r** 

In order to aid State and local agencies to meet their responsibilities 
and provide every handicapped child with an education suitable to 
his or her needs, we are supporting the Education of All Handicapped 

Children Act of 1975. . ^ , ^ . • . i, 

We welcome the representatives of the adnumstration who appear 
before us today. Si^ce we have not seen their testimony, we continue 
to hope that they will join with us in making a commitment to provide 
every handicapped child an education appropnate to his needs. 
[Text of H.R. 7217 follows:] 

(103) 
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a. CONGRESS * V n |i« A 4 •«* 

H. R 7217 



m THE HOUSE OF KEPRESENTATIVES 

Mat 21, 1975 

Mr. Bbademas (for himself, Mr. Bkll, Mr. PmRKiNs^ Mr. Qru, M», Minm, 
Mr. Peysir, Mr. Mjekoh. Mr. Jeffords, Ms. Chmholm, Mr. Premlek, Mr. 
Lkuman, Mr. CoiNEtx, Mr. BzMa> of Rhode Island, Mr. ZBFEitrm, Mk. 
Miller of CftHforiua, Mr. Hall, Mr. Ford of Michigan, Mr. Ha^vtoitsv- 
Mr. THoatrsox, Mr. Den*t, Mr. BtAooi, Mr. 0'Ha«a> Mr. AxDREwi of 
North Cftroliua, Mr. Kislnhouver, and Mr. Simox) introduced the fol- 
lowing bill ; which was referred to the Committee ou Education and Labor 



A bill 

1! 

To amend the Educ4ition of tlie Hamlieapped Act to provide 
educational assistance to all handimpped children, and for 
other purposes. 

1 Be it enacted by the Senate and Hoxue of Represenia- 

2 tives of the United States of America in Congress assembled, 

3 SnOBT TITLE 

4 Section 1. This Act may be cited as the **Education 

5 for All Handicapped Cliildren Act of 1975". 

G EXTENSION OF CERTAIN PROVISIONS 

7 Sec. 2. (a) (I) Section 611 (c) (2) of the Education 

8 of the Handicapped Act (20 U.S.O. 1411 (c) (2) ) (here- 

I 
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^ 2 

1 inifter in thii Act referred to ai the '*Aot") U amendedi by 

2 striking out ''yur ending June SO, 1975" and inierting in 
8 lieu thereof the following: ''yem tndxug June 30, 1975, 
4 and 1976, and for the fiscal year ending September 30, 
6 1977". 

6 (2) Section'611(d) of the Act {20 U,S,a 1411(d)) 

7 is amended by striking out "year ending June 30, 1975" 

8 and inserting in lieu thereof the following: "yem endmg . 

9 June 30, 1975, and 1976, and for the fiscal year ending 
;10 September 30, 197r, 

; 11 (3) Section 612 (a) of the Act (20 U,S,C. 1412 (a) ) 

12 is amended — _^ 

13 (A) by striking out ''year ending June 30, 1975" 

14 and inserting in lieu thereof "years ending June 30, 

15 1975, and 1976, and for the fiscal year ending Septem- 

16 ber 30, 1977''; and 

17 (B) by striking out "fiscal year 1974" and insert- 

18 ing in lieu thereof "preceding fl^l year", ' 

19 (b)(1) Sections 614 (a) , 614 (b) , and 614(c) of 

20 the Education Amendments of 1974 (Public Law 93-380: 

21 88 Stat 580) each are amended by striking out "fiscal year 

22 1975'* and inserting in lieu thereof the following: "the fiscal 

23 years ending June 30, 1975, and 1976, for the period begin- 
2* ning ,July 1, 1976, and ending September 30, 1976, ifnd for 
2* the fiscal year ending September 30, 1977,". 
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1 (3) Section 614 of the Education Amendmenti of 1974 

a (Public W 98-380; 88 Stat. 660) ii amended by itriki&g 

8 out iubiection-^4) jind^by redesignating lubiection (f) at 

4 lubiection (e). 

5 (c) (1) Section 615(a) of the Education Amendments 
8 of 1074 (i^iblic Law 93-880; 88 Stat. 582) ii amended by 

7 itriking out paragraph (1) and redeiignating paragraph (2) 

8 asiubgection (a). _ * 

9 (2) Section 615(a) of the Education Amendmenti of 
10 1974, as so redesignated by paragraph (1), ii amended— 
^ (A) by striking out "July 1, 1975" and inserting 

12 iulieuthereof "October 1, 1977"; 

13 (B) by striking out "612 (a) " and inserting in lieu 
1* thereof "612"; and ' ' 

^'^ (C) by striking out "paragraph" and' inserting in 

1^ lieu thereof "subsection". 

^'^ (3) The amendment made by section 615 (a) of the 

18 Education Amendmenti of 1974, u lo redesignated by 

19 paragraph (1), is amended by striking out "(3)" and 

20 inserdng in lieu thereof ''(f)','. 

?1 (4) Section 615 (d) of the Education Amendments of 

22 1974 (Public Law 98-380; 88 Stat. 688) is amended liy 

23^ strikitfg out "subsections (a) (1) and" and inserting in lieu 

2* thereof "subsection". 

^ (d) Sections 843(b) (1), 843(b) (2), and 843 (b) 
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1 (3) of the Education Amendments of 1974 (Public Law 

'2 &3-38(>; 88 Stat. 611) each are amended by itriking out 

3 "June 80, 1976" tncl inwrting in lieu thereof "September 30, 

4 1977". 

5 STATBMElfTOFPXrBPOBB 

6 Sbo. 3. (a) Section 601 of the Act (20 U.8.0. 1401) 

7 it amended by inierjting " (a) " immediately before "This 

8 title" and by adding! at the end thereof the following new 

9 sab«ectioBi : 



10 " (b) The Congresfl finds that— 

11 " ( 1 ). there are more than seven million handicapped 

12 chil d ren in t he United States today; 

13 " (2) the special educational needs of such children 

14 are not being fully met; 

15 " (3) more than half of the handicapped children 
1^ in flie United States do not receive appropriate educa- 
1'^ tienal services which would enable them to have full 

18 equftlity of opportunity ; 

19 "(4) one million of the handicapped children in 

20 United States are excluded entirely from the public 

21 school system and will not go through the educational 

22 process with their peers ; 

23 " (5) there are many handicapped children through- 

24 out the United States participating in regular school 
2^ programs whose handicaps prevent them from having a 
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1 successful educational experience because their handi- 

2 caps are undetected ; 

3 ''{6) because of the lack of adequate services within 

4 the puUIe school system, families are often forced to 

5 find senicses outside the public school system, often at 

6 great distance from their residence and at their own 

7 expense ; ' 

8 " (7) de\'«lopments in the training of teachers and 

9 in diagnostic and instructional procedures and methods 

10 have advanced to the point that, given appropriate 

11 funding. State and l<>eal educational agencies can and 

12 will provide effective special educational programs and 

13 related services to meet the needs of handicapped 
H. children; 

15 (8) State and local educational agencies have a 

16 responsibility to provide education for aU handicapped 

17 children, but present financial resources are inadequate 

18 to meet the special educational needs of handicapped 

19 children; and 

20 **(9) it is in the national interest that the Federal 

21 Government assist State and local efforts to provide 

22 programs to meet the educational needs of handicapped 

23 . children. 

24 " (c) It is the puq)ose of this title to assure that all 
handicapped children have available to them special educa- 
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1 tion ind rekted services designed to meet their unique needs, 

2 to assure that the rights of handicapped children and their 

3 parents or gtmrdian« are protected, to relieve the fiscal hurden 

4 placed upon States and localities which attempt to provide 

5 for the education of all handicapped children, and to assess/ 

6 and assure the effectiveness of efforts to educate handicapped 

7 children/'. 

g (h) The heading for section 601 of the Act (20 TJ.S.C. 
9 1401) is amended to read as follows: 

IQ *'SHOET TrTLB; STATEMENT OF PUBPOSE". 

DEIFIKITIONS 

12 Sec. 4. (a) Se<?tion 602 of the Act (20 U.S.C. 1402) 

13 is amended — 

14 (1) in paragraph (1) thereof, hy striking out 

15 "crippled" and inserting in lieu thereof "orthopedically 

16 impaired" ; 

17 (2) in paragraph (1) sthereof, hy inserting im- 

18 mediately after "impaired children" the following: or 

19 children with specific learning disabilities," ; 

20 (3) in tho last sentence of paragraph (8) there- 

21 of, hy inserting inmiediaitely hefore ''other public institu- 

22 tion" the following "public educational agency or 

23 any"; 

24 (4) in the loKt sentence o(f pamgraph (15) thereof, 
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1 by inicrting inrmediately after "environmentil" the fol- 

2 lowing: cultural, or economic"; and 

8 (5) by td&ig at the end thereof the following new 

4 pangraphi: 

5 " (16) The term 'apectal education' meant apedally de- 

6 aigned instruction to meet the unique needi of a handicapped 

7 child as set forth in &e individualised education progxam of 

8 such child, including classroom instruction, home imtruotion, 

9 and instruction in hospitals and institutions. 

10 (17) The term 'related services' means tramportation, 

11 and such devekpmeiHa], corrective, and other supportive 

12 services (including speech pathology and audiology, pay- 

13 dbology, physical and occupational dierapy, phyrical eduoa- 
1^ tion and recreation, and medical and counseling services) as 
1^ \ may be required to aitist a haivdieapped child to benefit from 

special education. Such term includes the early identification 
and^ assessment of handicapping conditions in children. 
^® "(18) The term 'free appropriate public education' 
1^ means special education and related services which (A) 
^ have been provided at public expense, under public super- 
^1 vision and direction, and without charge; (B) meet the 
^ standards of the State educational agency; (G) include 
^ an appropriate preschool^ elementaiy, or secondary school 
^ education in the State involved; and (B) are provided in 
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1 confonmty with the individualized education program rc- 

2 quired under leotion 614 (a) (7) . 

8 "(19) The term 'individualiwd education program' 

4 meani an educational plan for each Iiandioapped child dovel- 

6 oped jeintiy by the locni educational agency, on appropriate 

6 teadier mvobed with the education of luch diild, the parent* 

7 or gtutfdiani of such child, and, whenever appropriate, luch 

8 child, which include* (A) a statement of the present leveUi 

9 of educational performance of such child; (B) a statement 

10 of the instructional objWives to be achieved; (C) a state- 

11 ment of the spejcific educational services to be provided to 

12 such child, and the extent which such child will be able 

13 to participate in regular educational programs; (D) the pro- 

14 jeoted date for initiation and anticipated duration of such 

15 lervicei; and (B) objective criteria and evaluation proce- 

16 dures and schedules for determinmg, on at least an annual 

17 basis, whether instructional objectives are being achieved. 

18 "(20) The term 'public educational agency' means 

19 •^y State educational agency or any other public agency 

20 »Pproved by a State ed^tional agency to provide special 

21 education $nd related s^pces to handicapped children 

22 within the State involved. 

23 "(21) The term 'excesa costs' means those costs which 

24 are in excess of the average annual per student expenditure 

25 in a local educational agency during the preceding school 
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^ year for tn dementtry or lecondtry ichool itudent, ti mty 

2 be tppropritte, tnd which ihtU be computed tfter deducting 

^ (A) tmoonti reoeired under thii part or under title I or 

^ title Vn d the Elementtry tnd Becondtry Education Act 

^ of 1965; and (B) any State, local, or private fundi ex- 

g pended for program! which would qualify for aisiitance 

^ under thii part or under luch title«/^ 

g (b) The heading for lection 602 of the Act (20 TJ.S.C, 

g 1402) is amended to read as follows : 

"dbfinitions''. 

21 paymknts 

22 Sec. 5. Section 6ll of the Act (20 U.8.C. 1411) is 

23 amended to read as follows : 

14 "PAYMKNTS 

15 ''Sec. 611. (a) The Commissioner shall make payments 
le m amounts which States and local educational agencies are 

17 elig^le to rec^^'je under this part. 

18 (b) Payments under this part may be made in advance 

19 or by way of reimbursement and in such installments as the 

20 Commissioner may determine necessary,", 

21 ALIOTMBKXS TO LOCAL BDUCATIOI^AL AGBNCIE8 

22 Skc. 6. (a) Section 612 of the Act (20 IT.S-C. 1412) 

23 is amended — 

24 (1) in the first sentence of subsection (a) (1) 

25 thereof, by striking out "for payments to States under 

llu 
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1 . section 611 (U) and Inserting In lieu thereof "to make 

2 grants under this part*' ; 

3 (2) In subsection (a) thereof, by striking out para- 

4 graph (2) thereof, and by striking out imniedl- 

5 ately before "There is hereby" ; and 

6 (3) by striking out subsections (b) and (c) and 

7 inserting In lieu thereof the following new subsections: 

8 ** (b) (1) Except as provided in subsection (c) (1), 

9 from the total amount appropriated for any fiscal year, tlie 

10 Conmilssloner shall allot to each local educational agency 

11 an amount equal to the product of— 

12 " (A) the number of handicapped childien in the 
school district of the local educational agency who are 

1*^ enrolled in programs of free appropriate public educa- 
1^ tion which meet the criteria established In section 614 

16 (a)(1); and 

17 " (B) 50 per centum of the average per pupil ex- 
penditure In public elementary and secondary schools In 

19 the United States. 

20 **(2) The number of handicapped children enrolled In 
"1 any fiscal yedr In programs described in paragraph (1) (A) 
^2 shall be equal to the average of the number of such children 
23 enrolled on October 1 and Fcbruar}' 1 of the preceding fiscjii 
•^'^ year. 

25 »' (3) For purposes of paragraph (1) (B), the term 
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1 'average per pupil expenditure* has the meaiiiiig given it by 

2 seetion 40^(16) of the Act of September 30, l^oO (Public 

3 Law 874, Eighty-first Congress) . 

4 **(4) Ifotwithstanding any other provision of this part, 

5 ejich St&te ghall be entitled to a level of funding for any fiscal 

6 year which is at least equal to the level of funding whidi such 

7 Sta;te received for the fiiK-al year ending September 30, 1977. 

8 **(c) (1) The Commissioner, in determining the allot- 

9 ment of local educational agencies of the same State under 

10 subsection (b) (1), may not count handicapped children in 

11 such State under subsection (b) (l) (A) to the extent the 

12 number of such children is greater thau 12 per centum of the 

13 number of all children aged five to seventeen, inclusive, 

14 in such State. In any case in which the number of handi- 

15 capped children in a State is greater than 12 per centum of 

16 the number uf all children aged five to seventeen, iiidu- 

17 sive, in such State, die amounts which all local educational 

18 ijgencies are eligible to receive under this pnrt shall be 

19 ratably reduced in a manner which assures an equitable 

20 distribution of allotments to such local educational agencies. 

21 **(2) For purposes of paragraph (1), the number of 

22 children aged five to seventeen, inclusive, in any State 

23 shall be determined by the Connnissioner on the basis of the 

24 ifiost recent satisfactory data available to him. 

25 **(d) (1) If the sums appropriated for any fiscal year 
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1 for making pajmcnts under thk part are not sufficient to pay 

2 in full the total amcuints which all local educational agencies 

3 are eligil)le to receive under this part for such fiscal year, 

4 the maximum amounts which all such agencies are eligible to 

5 receive under this part for such fiscal year shall be ratably 

6 reduced. In case additional funds become available for mak- 

7 ing such payments for any fiscal year during which the 

8 preceding sentence is applicable, sudi reduced amounts 

9 shall be increased on the same basis as they were reduced. 

10 (2) In the case of any fiscal year in which the maxi- 

11 mum amounts for which local educational agencies are eli- 

12 gible have been reduced under the first sentence of paragraph 

13 (1), and in which additional funds have not been made 

14 available to pay in full the total of such maximum amounts 

15 under the last senteiite of such paragraph, the State edu- 

16 cationul agency shall fix dates before which each local edu- 

17 cational agency nhall report to it on the amount of funds 

18 available to the local educational agency, under the provisions 

19 of subsection (h) (1) and paragraph (1) , which it estimates 

20 that it will expend in accordance with the provisions of this 

21 x^rt. The amounts so available to any local educational 

22 Agency, or any amount which would be available to any other 

23 local educational tgency if it were to submit an approvable 

24 program, which the State educational agency determines will 

25 not be used for the period of its availability, shall be available 
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1 1 for allocation to those local eduoational ag^stiom , m the man- 

I 

i 2 ner provided in the last sentence of paragraph (1), which 

\ 3 the State educational agency determines will need additional 

i 

, 4 fundi to carry out approved programs, except that no local 

5 educational agency may receive an amount under this sen- 

5 tence which, when added to the amount available to it under 

7 paragraph (1), exceeds its allotment under subsection (b) 

8 (1)." 

.9 (b) The heading for section 612 of the Act (20 U.S.C. 

10 1412) is amended to read as follows: 

11 "allotment of FtJNt>S; LIMITATION ON NUMBER OF 

12 cHai>KKN counted; jreductions necessitated by 

13 AWKOPBIATIONS". 

14 STATE PLAN SSQUTMHENtS 

15 Sec. 7. (a) Section 613 (a) of the Act (20 

16 1413 (a) ) is amended~ 

17 ( 1 ) in paragraph { 1 ) thereof, by striking out "paid 

18 to the State"; and 

19 (2) by striking out "and" at the end of paragraph 

20 ( 13) > by itrildng out the period at the end of paragraph 

21 (18) an^ inferting in lieu thereof a semicolon, and by 

22 adding at the end thereof the following new paragraphs : 

23 ''(14) provide that the State has a planning and 

24 advisory panel, appointed by the Governor or other 

25 chief executive officer of the State, composed of mdi^ 
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2 viduali involved in or concerned with the education of 

2 handicapped children, induding handicapped mdividuals, 

3 teachers, parents or guardians of handicapped children, 
^ State and local education officials, and administrators of 
g programs for handicapped children, which (A) advises 
g the State educational agency of unmet needs within the 
7 State in the education of handicapped children; (B) 
g prescribes general policies under which the State edu- 
9 cational agency will detenuine priorities within the 

10 State for special education and related services for handi- 

11 capped children; (C) comments publicly on any rules 

12 or rej^ulations proposed for issuance by the State regard- 

13 iii^ the education of luindicapped children and the pro- 

14 cedures for distribution of funds under this part; and 

15 (D) asMsts the State in deveb»piug and reportuig such 

16 delta unJ evaluations as iimy assist the Commissioner in 
IT the perfonnanee uf his responsibilities under section 616; 
13 ** (15) provide that, on and after October 1, 1978, 

19 such planning and advisory panel shall — 

20 ''(-A.) conduct periodic evaluations of educt- 

21 tional programs throughout the State to determine 

22 if all handicapped children within the State afe 

23 being provided full educational opportunities in ac- 

24 cordance with the provisions of this part; 

25 "(B) if noncompliance >ith the provisions of 

I 
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this part Is determined, notify the State educational 
agency or the public educational agency which Is 
in noncompliance that such determination has been 
made; 

"(C) advise such agencies of the remedies to 
noncompliance; 

"(D) If noncompliance Is not remedied withm 
a reasonable period of time, immediately notify the 
Coiiiinlssloner of noncompliance on the part of the 
State edueutlonal ageiicy, any local educational 
agency, or any other public educational agency; 
"(16) provide that prognuns and procedures will be 
estiibllshed to assure that funds received by the State or 
any of ibi poHtlcal subdIvI.sIonj< under any other Federal 
program (Including part A of title I of the Elementary 
and Secondary Education Act of 1905 (20 U.8.C. 241c 
et seq.) ; title III of the Elementary^ and Secondary 
Education Att of 1965 (2o U.S.C. 841 et scq.) or its 
succe::?sor authority; iho Act of November 1, 1965 
(Public Law 89-313; 79 SUit. 1158) ; ihe Vocational 
Education Act of 1963 (Public Law 88-210; 77 Stat. 
403) ; and the Vocational Education Amendments of 
1968 (Public Law 9<>-576; 82 Stat. 1064)) which 
provides assiotaiice for the education of handicapped 
children, will be utlUzed by the State, or any of its politi- 
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1 ctl lubdiviiioni, only in a nianner ooniiitent with the 

2 goal of providing a freo appropriate public education for 
8 A all handicapped children; and 

4 (17) provide that handicapped children in private 

5 ichooU and facilitiei will be provided ipccial education 

6 and related lervicei at no cost to their parents or guard- 

7 iani, if luch children are placed in or referred to luch 

8 schools or facilities as the means of carrying out the re- 
S • ^ quirements of this part or any other applicable law 

10 requiring the provision of special education and related 

11 services to all handicapped children within such State, 
1/^ and that in all such instances the State educational 

13 agenciy shall assure that such schools and facilities meet 

14 standards which apply to public educatiofnal agencies 
19 and diat children so served have all the rigfati they would 
16 have if served in public educational agencieB.'^ 1 

L 

IT (b) Section 618(d) (2) of the Act (30 U.8.C. Ui»v 

18. (d) (3) ) is amandedr- ^ 

19 (1) by inierting '^and to any local tduoatioDal 

30 . agin<^ ailectad by any failori deioribed in lubpaxa^ 

21 gntpb (B) )" immediately after ''for hearing to lueb 

82 State'agency"; 

23 (2) by itriking out ''substantially'' in lubpara- 

a* graph (B) ; 

85 (8) by initrting "or under th* Fedenl jitcgnm, 

^ 1 2.1 s ^ 
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1 specified in lubieotion (a) (16) within hii juriidiotion 

2 and oontrol" immediately After ''to the State under thii 

8 part" each pUoe it appetn; 

4 (4) by inierting %t the end thereof the following 

5 new lentence: 

Q ''Any State agency or local educationul agency in receipt of 
7 a notice punuant to the first lentence of this paragraph 
g shall, by means of a public notice, take such measures as 

9 may be necessary to bring the pendencj' of an action pur- 

10 suant to this paragraph to the attention oi Ihe public withia 

11 the jurisdiction of such agency.", 

^ 12 APPLICATIONS BY LOCAL EDUCAIIOiTAL AGBKCIKS; 

13 ADKlklSTRATIOK; ET^/AIUATIOK 

14 SECr8. Part B of the Act (20 U.8.0. 1411 et seq.) 

15 is amended by striking out section 614 and inserting in liet 

16 thereof the following new sections : 

17 "APPUCAnOK 

18 ''Sisc. 614. (a) A local edocational agency which de* 

19 sires to receive an allotment under this part for any fisoal 
30 year may tnuumit an application for such allotment to tha 

21 appropriate State educational agency. Such application 

22 shall — 

23 "(I) provide satisfactory assurance that payments 

24 tuider this part will be used for excess cost; directly a^ 

25 tribut&blo to programs which-- 
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" (A) provide that all children residing ^nthin 


2 


the jurisdiotron of ihe local educational agency who 


3 


are handicapped, regardless of the severity of their 


-4 


handicap, and are in need of special education and 


5 


related services will be identified, located, and evalu- 


a 

w 


ated, and provide for the inclusion of a practical 


7 


method of determining which children are currently 


o 


receiving needed special educMion and related serv- 


Q 


ices and which children are not currently receiving 


10 


such education and services; 


11 


**(B) establish policies and procedures in ao- 




corduiice with detailed criteria prescribed by the 


13 


Commissioner to protect the confidentiality of data 


14 


and information developed or obtained under sub- 


15 


paragraph (A) ; 


16 


(C) estabUsh— 


17 


*^{i) a goal of providing full educational 


Ifif 


♦ \ ■ opportunities to all handicapped children, in- 


19 


cluing (I) profframs and procedures for the 


2QL . - 


development and implementation of a oompre- 


21* . 


; • hensive system of personnel development which 


22 


shall include the in-service training ^of general 


23 . 


and special educational, instructional, ani sup- 


24 ; 


port personnel; detailed proceuuies to assure 
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1 that all personnel necessary to carry out the 

2 purposes of this part are appropriately and adc- 
5 quatcly prepared and trained, and the develop- 

4 ment of effective procedures for acquiring and 

5 dii»emin«.tina to teaehers of, and administrators 
g of programs for, handicapped children signifi- 
7 cant information derived from educational re- 
g search, demonstration, and similar projects, and 
9 for adopting, where appropriate, promising ed- 

10 ucational practices developed through such 

11 projects; {ii) the provision of special educa- 

12 tion and related services to handicapped chil- 

13 dren, with first priority given to the provision 

14 of such education ajid services to handicapped 

15 children who are not receiving such education 

16 and services, and second priority given to the 

17 provision of sucjh education and services to 

18 bandioapped children, within each disability, 

19 with severe handicaps who are not receiving 

20 adequate special education and related services; 

21 (ni) the maintenance of special facilities for 

22 auch children; (IV) the participation and con- 

23 sultation of parents or guardians of such chil- 

24 dren; and (V) to the maximum extent prkc- 
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I ticable, the provision of special services to 
21 enable such chUdren to participate in regular 

3 educational prognuns ; 

4 (ii) a detailed timetable for accomplishing 

5 such a goal; and 

6 " (iii) a description of the kind and number 

7 of fadlities, p^ionnel, and services necessary to 

8 meet such a goal; 

9 '*(2) provide satisfactory assurance that (A) the 
10 control of funds provided under this part, and title to 

II property derived from such funds, shall be in a public 

12 agency for the uses and purposes provided in this part, 

13 and that a public agency will administer such funds an^ 

14 property; (B) Federal funds expended for programs 

15 under this part shall be used to pity only the excess costs 

16 directly attributable to the education of handicapped 

17 children, and shall also provide satisfactory assurance 

18 that such funds §h^U be uSed to supplaooent and, to the 

19 extent practicable, iimease the level of 6tate, locid, tod 
ao priTate funds expended for the edocatidn of handicapped 

21 diildren, and in no case to supplant such State^ local, 

22 Mud private fundi; and (0) State and local funds will be , 

23 oted in tiie icbool dittrict of such local odacalional agency 
a to provide «er^i in program areaa whidi, taken as a 
25 whole, are at leait oomparable to i ervioei being provided 

12 V 
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1 in areat of such district which ore not receiving fundi 

2 under thk ptrt; 

3 "(3) set forth eflfective procedures, including pro- 

4 visions for appropriate objective measurements of eda- 

5 Cfttional achieveiuent, for svahianng at least annually 

6 the effectiveness of the programs in meeting the special 

7 educational needs of handicapped children ; 

8 " (4) (A) provide for making tm annual report and 

9 such other reports to the State educational agen(y, in 

10 such form and containing such information (which, in 

11 the case of reports relating to perfomiance, is in ac- 

12 cordance with specific performance criteria related to 

13 program objectives) , as may be reasonably necessary to 

14 enable the Rtate educational agency to perform its duties 

15 under this part, including innirmation relating to the 

16 educational achievement of handicapped children par- 

17 ticipating in programs carried out under tiiis ptrt; and 

18 "(B) provide for keeping such records and afford 

19 such access to such record* as tue State educational 

20 agency may find necessary to assure the correctness and 

21 verificaition of such reports ; 

22 '^(5) provide for making the application and all 

23 pertinent documents related to such application available 

24 to parenti and other members of the general public, an^ 
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-Jt provide that all evaluations and reports required under 

2 paragraph (4) shall be public information; 

3 " (6) provide satisfactorj' assurance that the local 

4 educational agency has in effect a policy which assures 

5 all handicapped children the right to a free appropriate 

6 public education ; and 

7 **(7) provide satisfactory assurance that the local 

8 educational agency will niaintam an individualized edu- 
a c^tlou program for each handicapped child, and will 

10 review (at least annually) and revise iis provisions, 

11 whenever appropriate, in coIl^'ultatIou with the puiciits 
T- f»r giiardiaus of the handicapped child. 

V.l (b) A State educational agency shall approve any ap- 

14 plication transmitted by a loctil educ»ational agency under 

15 subsection (a) if the State educational agency determines 

16 tliat such application meets the requirements of subsection 
1'*' (a) , except that no such application may be approved until 
1^ the 8taU' plan submitted by such State educational agency 
1^ under section G13 (a) is approved by die Coinmissioner under 

20 eectlon Gi^ (c) . , f 

21 " (e) (1) A State educational agency may, for purposes 

22 of the consideration and approval of applications under this 
22^ section, require local educational agencies to transmit a eon- 
21 ijoiidated application for allotments if such State educational 

agency determines that any individual application transmitted 
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1 by any such local educational agency would be disapproved 

2 bec*ause such local educational agency would be unable to 

3 establish and maintam programs of free appropriate pubUc 

4 education which meet the criteria estabUshed in subsection 
^ (a)(1). 

6 (2) (A) In any case in which a consolidated applica- 

7 tion of local educational agencies is approved by a State 

8 educational agency under paragraph (1), die allotment 

9 which such local educational agencies may receive shall be 

10 equal to the sum of allotments to which each such local edu- 

11 cational agency would be entitled under section 612 (b) (1) 

12 if pn individual application of any such local educational 

13 agency had been approved. 

14 (B) Such local educational agencies shall exercise joint 

15 contrcl ap.d decisionmaking authority with respect to the 

16 admmistration and disbursement of allotments received under 

17 subparagraph (A), 

IS (d) In any ca^^e in which a State educational ngency 

19 deteriiiiiies that a local educational agency — 

"(1) is unable or unwilling to establish and main- 

21 tain programs of free appropriate public education which 

22 meet the criteria established in subsection (a) (1) ; or 

" (2) is unable or unwilling to be consolidated with 
24 other local educational agencies ii order to establish and 
maintain such programs ; 
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1 tlie State educational agency may use the allotment which 

2 would have been available to such local educational agency 

3 . to provide spccid education and related services directly to 

4 handicapped ehildren enrolled in the school district of such 

5 local cduoational agency. 

7 "Sec. 615. (a) In carrying oat his duties under this 

8 part, the Commissioner shall — i 

9 "(1) cooperate with, and render all technical as- 

10 sistanee necessary (directly or by grant or contract) to,, 

i 

11 the States in matters relating to the education of handi- 

12 capped chilur:;n and the execution of the provisions of 

13 this part; 

14 "(2) provide such short-term training programs 

15 aiiu institutes as may be necessary; and 

10 "(3) disseminate information, and otherwise pro- 

17 mote the education of all handicapped children within 
IB tiie States. 

19 " (h) As soon as practicable after the effective dak) of 

' 20 this subsection, the Commissioner shall prescribe uniforra 

21 categories and accounting p]tacedures to be utilized by State 
" , . I . 

22 educational agencies in nubnijttting State plans uirder section 

23 613 (a) in order to assure e|iM^ among the States. 
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1 "evaluation 

2 **Sec. 616. (a) The Cuiimiissiuuer shall measure and 

3 evaluate the inipact of the program authorized under this 

4 part and the effectiveness of State efforts to assiuc the free 

5 appropriaitj public education of all Imndicapped diildrcn. 

6 ''(b) (1) In carrying out his responsibilities under this 

7 part, the Connnissjouer shall (A) conduct directly, or by 

8 grant or contract, such studies, investigations, and eA^aluations 

9 as are necessary to assure effective implementation of this 

10 part; and, (B) provide for the evaluation of such programs 

11 tlirough (i) the development of effective metliods and proce- 

12 dures for evaluation; and (ii) conducting actual evaluation 

13 studies designed to test the effectiveness of activities sup- 
ported by financial assistan<'e under this part. 

** (2) In addition to his responsibilitico under para- 
graph ( 1 ) , the Commissioner, through the National Center 
for Education Statistics, shall provide fo the appropriate com- 
mittecs of each House of the Congress and to the general 
public, nt least aimually, and shall update at least annually, 
the following information: (A) the number of handicap]Ved 
children in ea^ of the States who require special edu^'a- 
tion and related services; (B) the number of handicapped 
children in each of the States receiving a free appropriate 
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1 public educiiliou and tho number of hnndictpped children 

2 not receiving A freo appropriate public education; (G) the 
8 number of haudicapi)ed children in each of the Statei who 
4 are participating in regukr claMroom^etdngs, coniistent with 
6 the requirements of section 613 (a) (13) (B), and the num- 

6 ber of children who have bebn placed in separate classes or 

f 

7 separate schooling, or whof have been otherwise removed 

8 from the regular education environment; (D) the number of 

9 handicapped children residing in a public or private mstitu- 

10 tional setting, in each of the States, who are receiving 

11 a free appropriate public education, and the number of such 

12 children residmg in such settmgs not receiving a free ap- 

13 propriate public education; (E) the amount of Federal, 

14 State, and local expenditures, in each of the States, specifi- 

15 cally allotted for special education and related €er\^ices; and 

16 (E) the number of persoimel, by disability category, em- 
1*^ ployed in the education of handicapped children, and the 

18 estimated number of additional personnel needed to ade- 

19 quately carry out the jirograms established pursuant to this 
ao part in each of the States.". 

31 (o) (1) Not later than one hundred and twenty days 

23 titer the close of eaoh^ fiioai year, the Commissioner shall 

38 transmit to tiie appropriate committees of each House of the 

3* Congress a report on the progrets bwng made toward the 

^ provision of free appropriate public education to all handi- 
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1 capped children, including a detailed description of all 

2 evtiluation activities conducted under subsection (b). 

3 (2) Eaeli such report sliall include an evaluation of the 

4 education programs provided in accordance with individual- 

5 ized education programs, and shall include an evalua- 

6 tion of die degree to which State and local educational 

7 agencies meet instructional objectives and have complied 

8 with the projected timetable for delivery of services. 

9 " (3) The Commissioner shall also include in each such 

10 report an analysis and evaluation of the effectiveness of pro- 

11 cedures undertaken by the States to assure that handicapped 

12 children receive Special education and related services in the 
18 least rettrictive environment commensurate with their needs 

and to improve programs of instruction for handicapped 
^ children in day or residential facilitiei. Such analysit and 
evaluation shall include any reccumoidations for change m 
the provisions of this part, or any other Federal law providmg 
support for the education of handicapped childicu. In order 
^® to carry out such analysis and evaluation, the Conmiissioner 
20 jjji^y conduct a statistically valid survey for assessing the 
2^ effectiveness of Individualized education programs. 
^ " (d) The Commissioner may hire personnel necessary 
^ to conduct data collection and evaluation activities required 
^ by subsections (b) and (c) without regard to the provisions 
^ of tide 5, United States Code, relating to appointments in the 
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1 competitive service and without regard to chapter 51 and 

2 subchapler III of chapter 53 of such titk, relating to classifi- 
3^^CaliP« and general schedule pay rates, except that no more 

4 than twenty such personnel shall be employed at any time. 

5 *^EULEB 

6 "Sec. 617. The Commissioner shall, no later than one 

7 imndred and twenty days after the effective date of this scc- 

8 ti(m, pmscribe and publish in the Federal Register such rules 

9 as he considers necessary to carry out the provisions of tliis 

10 part, as amended by the Education for All Handicapped 

11 Children Act of 1975.". 

12 OKANTS FOB REMOVAL OF ABCHITECTURAL BAra:ir:RS 

13 Sec. 9. (a) Upon application by any State educational 

14 agency or locftl educational agency the Commissioner of Edu- 

15 cation may make giuiites to pay part or all of the cost of alter- 

16 ing existing buildings and equipment hi the same mamier and 

17 to the same extent as authoriaed by the Act of August 12, 

18 1968 (PuWic Law 90-480; 82 Stat 718) . 

19 (b) For the puqxvses of carrying out the provir^ions of 

20 this section, there is autliprized to be appropriated such sums 

21 as may be necessary. 

22 (c) For purposes of this section — 

23 (1) the term *'State educational agency'' has the 

24 meaning given it by section 602 (7) of the Education of 

25 the Handicapped Act (20 U.S.C. 1402 (7) ) ; and 
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1 (2) tile term 'local eJucatioiinl ageiUT" has the 

2 meuiiiiig given it hy section 0^2(8) of suck Act (20 

3 r.8.C. 1402(8)). 

4 COXORE»SION%\X DI^5APPI{0VAL OF KEOULATIONS 

5 Sec. 10. Sertum 431 (a) (1) o{ the Genernl Eihicatu.n 

i 

G Provisions Act (20 U.S.O. 1232 (i) (I)) is aiiieiidea hy 

7 adding at the end thereof the followilig new sentence: "Fail- 

il 

8 ure of the Congress to adopt such la concurrent resolution 
y with respect to any such standard, Irule, regulation, or re- 

10 (iuirenient prescribed under any such Art, shall not repre- 

11 sent, with respect to such standard, rule, reguliitirui, oi re- 

12 (juirenient, an approval or findiu*; of consistency with tlic 

13 Act ^"f>ni wiiicii it derives its authority for any purpose, nor 

14 sltall snch failure to adopt a concurrent res*olulion he con- 
l'> strucd evidence of an approval or finding of consiste'*"y 

necessary to e.>tahlish a prima facie case, or an inference ru* 
17 presuni]»tioii, in any judicial proceeding/'. 

13 EFFECTIVE DATES 

»Sec. IK (a) Except r:' provided in suhsfctinn (h) Inv 
20 foregoing provi^imis of this Act shall take effect at the doyc 
*-^l of June 30, 1975. 

-2 (b) The amendments made by sections 4, 5, G, 7, and 
--^ K shall tiike effect at the dose of .September 30, Ut77. 
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Mr, BmADXMAS. The Chair is very pleased to welcome the dis- 
tiofuished Commissioner of Education, Mr, Terrel Bell, this morning 
to upeak tor the adzdnistration. 

Mr. Bell, glad to have you with us. 

[Prepared statement of Mr. Bell follows:] 

TimfAM%^ Brxnmm or Hon. T. H. Bill, U.S. Commibsionbk or EDtrcAxioN, 
DxPAaTMENT or Health, Education, and WeiiFARB 

Mr. Chairman sod Memben of the Subcommittee. I am pleased to be with vou 
ihii mmiinf to diiouti H.R. 7217, the ^'Education for All Handicapped Children 
Act of 197&/' We very much appreciate the Subcommittee's rapid response to our 
' request for % hearing on this bill before mark-up by the full Committee. 

lit me begk my statement this morning by assuring you that we in HEW, 
like the Qongress, are committed to the goal making full equality of opportunity 
in Uie idd oTeduoation available to all Ipindicapped children. 

As you know, the Federal effort in improvine; the capacity of State and local 
•dtieation agencies to provide educational services to the handicapped has in- 
ortased rapidly in the past decade. Not only has the oblijsation leVel risen over ten 
times, but the scope of programs has broadened considerably. From a narrow 
mogram in 1904 centered primarily on the education of the deaf and blind. 
OfRoB of Education efforts for education of the handicapped now support a broad 
measure of activities, including training for teachers and administrators; demons- 
tration and dissemination of exemplary programs; identifioation and dia^osis of 
handicapped children; and direct aid to programs for the severely handicapped, 
deaf-blind, and children in State institutions. 

In addition, the Office of Education is distributing, as required by Cctogress, 
$100 million m FY 1075 under the provisions of Part B of the Education of the 
Handicapped Act, as amended in 1974 by RL. 93-380. This provision offers funds 
to States for the initiation, expansion and improvement of their own special 
education programs. . . , ^ . ^ .t. 

HistoricallT. the responsibility for the education of children has i sted with the 
States. Roughly 80 percent of the total funding for education for the handicapped 
is provided by non-Federal aRcncies. Further, a substantial body ot litigation 
continue* to clarifv #i6 State role in the financing and administration of educa- 
tion, Including the education of the handicapped. Accordingly, it is clear to us 
that the ultimate responsibility for education rests with the States, not with the 
Federal government. . t..i_. 

While the Federal role in financing the education of the Nation's children re- 
mains secondary, prohibiting discrimination against handicapped children in 
education is a specific Federal rtMponsibility. Legislation passed by the Congress 
in the past two yciirs giv^s the Executive Branch authority to enforce both the 
elimination of all discrimination against the handicapped in FederaUy assisted 
programs and activities (Section 504 of the Vocational Rehabilitation Act of 1973) 
ancHpeciffo requirements for approving State plans to provide special education 
(Sections ©12 and 615 of the Education Amendments of 1974). 

I want to emphasise that both the Department and the Office of Education are 
taking these responsibilities seriously. Regulations to insure State compliance 
with tnese statutes will be issued in the ne it 'ti^nre. 

We have basic problems with several provisions of H.R. 7217 related to finance, 
administrative burden. Federal control, and quality of care for handicapped 
children. 

Let me begin by listing our concerns for the care of children. This bill proposes 
to solve problems in the area of special education with remedies which have not 
yet been proven successful for all children. For example : 

While Individualised plans are being utiUsed in some States, there is no evalua- 
tion evidence to indicate that they are successful in overcbming the problems of 
communication between schools and the parents of handicapped children or in 
improving education. , . . - 

The asvumption that mainitreamlng children aiways represents the most effec- 
tive meani of educating handlcappea children has not yet been shown, and so 
cart must be used in insisting tlut progress means more placements In regular 
education programs. ^ ^ - ~ 

Second, wenoQust quettion the proposed^thorfsation levels and the allocation 
process contained in jH.IUT?:* " 
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We believe that the Subcommittee is being rather unrealiitic in proposing legit- 
Ution which would authoriie nearly $4 billion in LEA entitlements for the educa- 
tion of handicapped children at the same time that the CongrcM appropriated 
»100 million for this activity. This huge gap between nrr.»niiv d reality will 
falsely raise the expectations of the parents of millions of handic&pped children. 

In addition, funding formulas which are based on the number of served h^ndi- 
capptd children, while creating incentives for States to attempt to serve more 
chilGivn, may also encourage States to classify many children as handicapped too 
freely in order to qualify for funding. WhUe this problem is partially met by the 
12 percent ceiling In the bill there may well be focal education agencies which 
will too liberaUy identify children if they happen to have less than 12 percent who 
are handicapped. 

Our otirrent figures estimate that between 4 percent and 6 percent of the children 
in school are receiving special services because of various handicapping conditions. 
In their haste to increase bv two or three times the number of handicapped chUdren 
s^yed it is venr likely that education agencies will be encouraged to 'label" 
cnildxim with mild, easily remedied, handicapping conditions in increasinf num- 
ber- The current reports of widespread mislaDelTng of (and consequent damage 
to) disadvantaged and bilingual children by labeling them as menially retarded 
or emotionally disttirbed must be carefully weighted in judging the merits of this 
approach to increased funding. 

H.R. 72717 imposes greatly expanded Federal control in education. This bill 
requires local (in addition p SUte) education agencies to prepare and defend 
comprehensive plans for educating handlcappea children, thereby extending 
Federal purview to 16,000 separate local entities. In addition, the proposed State 
advised Councils are given a mandate to prescribe general policies for special 
education. This adds a Federally-directed policy maidng board to the State 
education hierarchy. In order to compute excess costs as required by this law, 
State and local education agencies would be forced to adopt expensive uniform 
accounting procedures for special education. FinaUv, if the Commissioner is to 
evaluate eduoati<m programs rationally, every individualised plMi must fall within 
a uniform framework. A national plan bsaed on national standards will inevitably 
emerge aad be imposed on local education agencies. This is particularly dis- 
couTRgiiig because it is not yet dear whether such plsxu are viable and becaxise a 
national plan by its very nature will tend to inhibit the individualism which this 
lesislatioii appears designed to foster. 

n.R. 7217 would also require what we perceive to be unnecessary and, in some 
^ases, unrealistic administrative burdens, not only on the Department but on 
^Biate and local education agencies as well. For example, while we certainly favor 
meetings between teachers, parents, and children, when appropriate, to discuss 
objectives and the process (/education, this legislation would ordsr the develop- 
ment of as many as 7 mUUon individualised education programs, complete with 
evaluation procedures. 

Similarly, while we agree that evaluation is critical to the long-term success of 
any education program, section 616 calls for the Commissioner to review this 
orogram on the oasis of data which are simply unobtainable at the present time. 
Not only would a uniform accounting procedure for special education be an 
unwelcome Federal intrusion, it would be difficult to implement and cost several 
billion dollars. Further, we do not believe that it is meaningful to require 16,000 
school districts to compile actual counts of handicapped children served on two 
occasions during the school year. In any case, at least one year's leadtime would b^ 
necessary in order to compile and verifv such data. 

Finally, since Federal funds can only be spent on excess costs, it is essential 
to define this term precisely. Does the total cost of a Braille textbook fit into the 
excess , categorv or just that portion of the cost above that of a normal text? 
Should the Federal government, pay the cost of the additional physical education 
instructor needed to adequately serve a small number of handicapped children? 
As presently constructed, we believe that the excess cost provisionji of H.R. 7217 
woulci be exoeediAglv difficult, if not impossible, to audit. Further, 'the excess cost 
provisions combined with the ''no supplant'' language may mean some school 
districts will not be able to use Federal funds, if for example their State law 
reimburses for a ''comprehensive program." 

It should also be recognised that this bill may create a situation where a sig- 
nificant percentage of any increased allocation may go, not to handicapped 
childrtii, but to meet the administrative demands built into the proposal. 

Mr. Chairman, while we continue to search for more conclusive answers to 
the problems inherent in edUcating the handiuapped, we will concentrate our 
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attention on ensuring equal educational opportunity for all children. Specifically, 
we will continue to provide States with a broad range of technical assistance and 
trained perionnel;. we will publish regulations to enforce strong Federal nondis- 
crimSnauon statutes; and we will provide States with approximately $350 million 
in aiaisjtapce tbroLgh our existing programs in FY 1975. 

Moreover, I womd like to stress a simple fact which we all know, but which is 
an important element in this discussion. The amendments to the Education of 
the Handicapped Act contained in P.L, 93-380 have been in effect for less than 
ten months. That law not only changed the Part B formula but also mandated 
sweeping and far reaching provisions on full opportunity, due process, confiden- 
tialitr, and nondiscriminatory testing. It is important to note that the deadline 
for btate pliM» for FY 1975 was March 17. The Bureau of Education for the 
Handicapp^Mi is cxirrently in the review process. More extensive plans for FY 1976 
are not due until August 21. These plans must include procedures for child iden^ 
tification and maintenance of confidentiality, a detailed time table for accomplish^ - 
ing a goal of full educational opportunity, and a description of the kind and number 
of fadlities, personnel, and services necessary to meet that goal. The Bureau is 
working closely with States to implement P.L. 93-380, but until the State plans 
which reflect these requirements nave been analysed, it is impossible to know 
whether States can effectively absorb additional Federal funds as proposed in 
this bill. We need time to assess the impact of the FY 1975 doubling of Part B 
monies on the Statesr education plans. We are concerned that this money not be 
used to supplant existing State expenditures in programs for the hanmcapped, 
and thus prner a breathing period to evaluate the Stat« response to this increase. 

The Congress and the Executive Branch have worked cooperatively in the last 
decade on behalf of handicapped children. We believe that enacting legislation 
such as H.R. 7217, with its profound and undesirable expansion of Federal re- 
sponsibilities, is not warranted. We feel that more qareful analysis of the current 
roles played by the various governmental agencies at aU levels is necessary. In 
concert with Congress, T?re should analyse aUtlit; Federal programs and examine 
in depth the question of all services for the handicapped. 

Accoitiingly, we would recommend to the House Committee on Education 
and Labor that it not report H.R. 7217. 

We thank you once again for your rapid consent to our appearance here this 
morning, Mr nbnirman. At this point, we would be pleased to answer any ques- 
tions you may have. 

STATEMEHT OF HOH. TEHREI H. BELI, U.S. COMMISSIONER OF . 
EDUCATIOir, OEFABTMEHT OF HEALTH, EDTICATIOH, AUD WEL- 
FARE, ACCOMPAHIED BY RICHARD A. HASTIHOS, ACTBIO DEPUTY 
ASSI8TAHT SECRETARY FOR LEGISLATION (EDUCATION), DHEW; 
AND EDWm W, MARTIN, JR„ DEPUTY COMMISSIONER, BUREAU 
OF EDUCATION FOR THE HANDICAPPED (OE) 

Mr. Bkll. Thank you, Mr. Chairman. I am pleased to be with you 
this morning to discuss H.R. 7217, the Education for All Handicapped 
Children Act of 1976. We venr much appreciate the subcommittee's 
rapid response to our request for a hearing on this bill before markup 
by the fml committee. 

Let me begin my statement this morning by assuring you that we 
in HEW, like the Congress, are committed to the goal of making full 
equality of opportunity in the field of education available to all 
handicapped cmldren. 

As you know, the Federal effort in imp^c^'ing the capacity of State 
and local education agencies to provide educational services to the 
handicapped has increased rapidly in the past decade. Not only has 
the obligation level risen over 10 fimes, but the scope of programs has 
broadened considerably. From a narrow program in 1964 centered 
primarily on the education of the deaf and blind, Office of Education 
efforts for education of the handicapped now support a broad measure 
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of activities, including training for teachers and administrators, 
demonstration and dissemination of eremplarv programs; identifica- 
tion and diagnosis of handicapped children; and direct aid to programs 
for the severely handicapped, deaf-blind, and children in State 
institutions. 

In addition, the OflSce of Education is distributing, as required by 
Congress, $100 million in fiscal year 1975 under the provisions of part 
B 01 the Education of the Handicapped Act, as amended in 1974 by 
Public Law 93-380. This provision offers funds to States for the 
initiation, expansion, and improvement of their ovm special education 
pro-ams. | 

Historically, the responsibility for th^ education of children has 
rested with the States. Roughly 80 percjent of the total funding for 
education for the handicapped is provided by non-Federal agencies. 
Further, a substantial body of hti^atipn continues to clanfy the 
State role in the financing and admimstration of education, including 
the education of the handicapped. Accordingly, it is clear to us that 
the ultunate responsibility for education reste with the States, not 
with the Federal Government. } 

While the Federal role in financing t^e education of the Nation's 
children remains secondary, prohibiting discrimination against handi- 
capped children in education is a spfecific Federal responsibility. 
Legislation passed by the Congress in the past 2 years gives the execu- 
tive branch authority to enforce both the elimination oi all discrimina- 
tion against the handicapped in federally assisted programs and 
activities— section 504 of the Vocational Rehabilitation Act of 1973 — 
and specific requirements for apprbving State plans to provide special 
education— sections 612 and 6lA of the ISducation Amendments of 
1974 — now referred to as Publ^ic Law 93-830. 

I want to emphasize that both the Department and the Ofiice of 
Education are taking these Responsibilities seriously. Regulations to 
insure State compliance with these statutes will be issued in the near 
future. 

We have basic problems with several provisions of H.R. 7217 
related to finance, administrative burden. Federal control, and quality 
of care for handicapped children. 

Let me biggin, if 1 may, by listing our^concems for the care of chil- 
dren. This bill proposes to solve problems in the area of special educa- 
tion with remedies which have not yet been proven successful for all 
children. 

For example: 

While individualized plans are being utilized in some States, 
there is no evaluation evidence to indicate that they are successful 
in overcoming the problems of communication between schools 
and the parents of handicapped children or in improving 
education. 

The assumption that mainstreaming children always represents 
the inost effective means of educating handicapped children has 
not yet been shown, and so care must be used in insisting that 
progress mean* more placements in regular education programs. 
Second, we must question the proposed authorization levels and 
the allocation process contained in H.R, 7217. 
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W© believe that the subcommittee is being a bit unrealistic in pro- 
podng legiilation which would authorize nearly $4 billion in LEA 
entitlements for the education of handicapped children at the same 
time that the Congress has appropriated $100 miUion for this activity. 
This huge gap between promise and reaUty will falsely raise the 
expectations of the parents of milUons of handicapped children. 

In addition, funding ionnulas which are based on the number of. 
served handicapped children, while creating incentives for States 
to attempt to serve more children, may also encourage States to 
olassify many children as handicapped too freely in order to qualify 
for funding. While this problem is partially met by the 12-percent 
ceiling in the bill there may well be local education agencies which 
will too liberally identilfy children if they happen to have less than 
12 percent who are handicapped. 

Our current figures estimate that between 4 and 6 percent of the * 
children in school are receiving special services because of various 
handicapping conditions. In their naste to increase by two or three 
times the number of handicapped children served it is very likelv 
that education agencies will be encouraged to "label" children with 
mUd, easily remedied, handicapping conditions in increasing numbers. 
The current reports of widespread mislabeling of— and consequent 
damage to — disadvantaged and bilingual children by labeling them^as 
mentSly retarded or emotionally disturbed must be carefully weighed 
in judgmg the merits of this approach to increased funding. 

H.K. 7217 imposed greatly expanded Federal control in education. 
This bill requires locaf— in addition to State— education agencies to 
prepare and defend comprehensive plans for educating handicapped 
chiWren, thereby extending Federal purview to 16,000 separate local 

entities. ' , . . 

In addition, the proposed State advisory councils are ^en a man- 
Amf^ to prescribe general poUcies for special education. This adds a 
federally directed policymaking board to the State education hiei- 
archy. In order to compute excess costs as required by this law, State 
and local education agencies would be forced to adopt expensive urn- 
form accounting procedures for special education. 

Finallv, if the Commissioner is to evaluate education' programs 
rationally, every individualized plan must fall within a uniform frame- 
work. A national plan based on national standards will inevitably 
emerge and be imposed on local education agencies. This is particularly 
discouraging because it is not yet clear whether such plans are viable 
and because a national plan by its very nature will tend to inhibit the 
individualism which this legislation appears designed to foster. 

H R. 7217 would also require what we perceive to be unnecessary 
»nd in «ome cases, unrealistic admiiiii^rative burdens, not only on 
the 'Department but on State and lofcal education agencies as well. 
For example, while we certainly favpr meetings between teachers, 
parents, and children, when appropriato, to discuss objectives and the 
process of education, this lemsiation w6uld order the development of 
as many as seven million individuaUzed education programs, complete 
with evaluation procedures. ... , ^ xi_ i x 

Similarly, while we agree that evaluation is critical to the long^rm 
success of any education program, section 616 calls for the Com- 
missioner to review this program on the basis of data which are simply 

o Mi 
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unobtainable at the present time. Not only would a uniform account- 
ing procedure for special education be an unwelcome Federal intrusion, 
it would De difficult to miplement and it would, we estimate, cost 
several billion dollars. 

Further, we do not believe that it is meaninKful to require 16,000 
school districts to compile actual counts of handicapped children 
served on two occasions during the school year. In any case, at least 
1 year's leadtime would be necessary in order to compile and verify 
such data. 

FinaUv. since Federal funds can only be spent on excess costs, it isj 
essential to define this term precisely. Does the total cost of a Braille! 
textbook fit into the excess category or just that portion of the cost j 
above that of a normal text? Should the Federal Government pay th^^ 
cost of the additional physical education instructor needed to ade- 
quately serve a small number of handicapped chUdren? As presently 
constructed, we believe that the excess cost provisions of BLR. 7217 
would be exceedingly difficult, if not impossible, to audit. Further, 
the excess co#t provisipns combined with the "no supplant" language 
paav mean some school districts will not be able to use FedenU uinas, 
if, for example, their State law reimburses for a ''comprehensive 
program/' 

It should alto be recognized that this bill may create a situation 
where a significant percentage of any increased allocation may go, not 
to handle wped children, but to meet the adminiatrative demands 
built into the proposal. 

Mr. Chaiiman, while we continue to search for more conclusive 
answers to the problems inherent in educating the handicapped, we 
will concentrate our attwtion on insuring equafeducation opportuziity 
for all children. Spedficalhr, we will continue to provide States with 
a broad range of technical assistance and trainea psrsonnsl: we will 
publish regulations to enforce strozxg Federal nondu^iminauon stat- 
utes; and we will im>Tide States with approximately tS60 million in 
assistanee through our existing programs in fiscal year 1976. 

MortoTsr, I would like to stress a simple fact which we all know, 
but which is an important elament in this discuseion. Tlie amsndments 
to the Education of the Hudicapped Act contained in Public Law 
S8-380 have been in effect for less tnan 10 months. That law not only 
chan^d the part B formula but also ibandated sweeping and far- 
reachmg provisions on full opportunity, due process, conndentiality, 
and nonoiscriminatozy testing. It is important to note that t£e 
deadline for State plans for fiscal year 1976 was March 17. 

The Bureau of Education for tne Handicapped is currently in the 
review process. More exlmi^dve plans for fisciQ year 1976 are not due 
until August 21. These plans must include procedures for child 
identification snd maintenance of confidentiality, a detailed timetable 
for accomplishing a goal of full education opportunity, and a descrip- 
tion of the kina and number of facilities, personnel, and services 
necessary to meet that ^al. 

The Bureau is working closely with States to implement Public 
Law 93-380, but until the State plans which reflect these requirements 
have been analyzed, it is impossible to know whether States can ef- 
fectively absorb additional Federal funds as proposed in this bill. 
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We need time to Meees the impact of the fiscal vear 1976 doubling of 
part B moneys on the Statee' education plans. We are concerned that 
this money not be used to supplant existing State expenditures in 
programs for the handicapped, and thus prefer a breathing period to 
eraluate the State response to this increase. , ^ 

The Congress and the executive branch have worked cooperatively 
in the last decade on behalf of handicapped children. We believe that 
wiacting legislation such as H.R. 7217, with its profound and tinde- 
iirable expansion of Federal responsibilities, is not warranted. We feel 
that more careful analysis of the current roles played by the various 
goremmental agencies at all levels is necessary. In concert with Con- 
gresa, we i^ould analyze all the Federal propams and examine m 
deptk/the question of all services for the handicapped. 

Accordingly, we would recommend to the House Committee on 
Education and Labor that it not report H.R. 7217. 

We tiiank you once again for your rapid consent to our appearance 
here this morning, Mr. Chairman. At this point Dr. Edwin Martin, 
who is Deputy Commissioner of the Bureau of the Handicapped, 
and Mr. Richard Hastings, who is Acting Deputy Assistant Secretary 
for Lerislation, and I would be happy to respond to questions. 

Mr. BRADEMAB. Thank you very much, ivir. Bell. 

Mr. Bell, do you knowhow long this subcommittee has been working 
on legislation? . , 

Mr. BsLL. I understand it has been for some time, certainly 
before I came here which is about a year -go this month. 

Mr. Brademas. We are in our third year of consideration ot this 
lerislation. I must say I find it really quite extraordinary that the 
Commissioner of JJducation should appear before this subcommittee 
in mid-1975 with a statement that is so overwhehnmgly negative 
with almost no constructive suggestions with regard to the program 
which any rational person would appreciate has been under v^ry 
serious consideration by this subcommittee over a protracted penod 

Now,' the reason we h^e taken such a long time on this legislation, 
Mr Bell, is that we kno^it is a complex problem. You are a busy 
man and I don't know if yWhave had time to read the heanngs on 
this legislation, but I think if you had read those heanngs you would 
appreaate that this subcommittee, on both sides of the aisle, has 
been making a good faith effort to try to come to grips mth the 
dilemma that is represented by the outrageous failure on the part 
of the wealthiest country in the worid to provide a tolerable education 
for millions of handicapped children. 

When you come in and talk about breathmg space, I wonder what 
you are going to say to the handicapped children m this countnr and 
their families. Now, I have s&t on this subcommittee for a number of 
years and I went through the fight on vocational rehabihtation. 1 
have gone through the experience of fighting with the present ad- 
ministration and its predecessor in their efforts to kill and cnpple 
a program we have had for 50 years in this country to provide op- 
portunities for handicapped adults to make then- way m our society. 
I have seen how the administration has sought to destroy that pro- 
gram and dismantie it. It is all in the public record. 
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Everybody in the country who pays attention to this knows it, 
and for you to come here this morning and try to persn^ide us — at 
\ least try to persuade me — that there is a really serious interest on the 
\ part of this administration, and to quote you, commitment to the 
\ goal of making full eqnslity of opportunity in the field of education 
available to ail handicapped children," I must say mystifies me. 
Now, you only ask for what, $50 million? Isn't that right? 
Mr. BsLL. Yes. In the basic formula grant, that is correct. 
Mr. Bbadsmas. I think you are only asking for $50 million for 
fiscal 1976. 

Mr. BsLL. That is correct, Mr. Chairman. 

Mr, BBADXUAa. And you are even asking for a rescission of the 
increased $50 million that Congress has. voted; is that not correct? 
Mr. Bkll. That is also correct. 

Mr. Bradcmas. Dp you remember what Attorney General Mitchell 
said? "Don't pay attention to what we say, pay attention to what 
we do." 

I must say it is very clear to me that there is not much serious 
interest at ail on the part of the Ford administration in the education 
of handicapped children. I don't like to say that becau^ I have 
worked veiy closely with Republicans on this legislation and hope to 
continue to do so. I thiok there is a commitment on the part of the 
Republicans on the subcommittee to do something about education 
for handicapped children. I see no serious commitment on the part 
of this administration. 

Anybody wliu pays attention to these matters knows that there 
has been an increasing incidence of important decisions holding that 
handicapped children have a constitutional right to an education in 
this country. If you are an educator, if that is your business, all you 
have to do is read what comes over your desk. You ought to know 
that. You ought to also know that it takes more money to educate 
handicapped ^Idren than nonhandicapped children, does it not? 

Mr. Bell. rfes. I am fully aware of that, Mr. Chairman. 

Mr. Bradsmas. When you make statements as you do on pa^ 
2 that ''The/ ultimate responsibility for education rests with the 
States, not with the Federal Government," who is disagreeing with 
you? The very same statenient was made 10 years ago when I was on 
this committee in opput»ition on the part of some to our passage of 
the Element/ary and Secondary Education Act. You remember that, 
dan't you, Mr. Bell? 

Mr. Bsii'* I certainly do, Mr. Chairman. 

Mr. Brademas. If we embraced the philosophy represent^ by 
that statement in your prepared statement this" morning, we would 
not have the Elementary and S<*oondary Education Act in this country 
because that is the same sort of line we were fed even then. 

You say in ^our statement, ''Prohibiting discrimination against 
handicapped children in education is a specific Federal responsibility." 

V7hat does it mean for you to say, "We in the Federal Uove'^ment 
have a responsibility to prohibit discrimination against handicapped 
children in education"? You don't want to do anything about it. 
' What does that mean? 

It is almqst saying we care deeply, of course, but we don't want to 
expend any money. 
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I ua also surpmed by what you say on page 3 of your statement 
in which you ^w cold water on our effort in this legidation to 
create incentivea for States to attempt to serve more children. Vf'e 
used to bear a lot from people in this administration about encouramig 
mater action on the part, of the States. Well, that is exactly what 
tto bill does because ft makes a direct link between the numbers of 
handicapped children being served bv the States and the amount of 
Federal funds that would be provided to assist m that effort. 

You MM, to clai»ify many children as handicapped too freely m 
order to quaHfy for money seems to be more of a debater's pomt than 
to be taken s^oudiy because that is why we put the 12.percent oeilinff 
on the bill. Given Oie obvious evidence bdfore this comnuttae and 
before the country of overwhelming numbers of handicapped children 
who are not today receiving education 4ppropriate for their needs, 
for you to express the profound apprehension that Stetes or local 
school agOTdes may too liberally identify children if they happen to 
have leae than 12 percent who are handicapped seems to me to be, 
if I may say so in all candor— and I am obviously speaking to you m 
all candor — obvioudy misguided. , t-u rwr • 

There is this huge collection of handicapped children. We might 
spend some on thoee who are not handicapped, we should not spend 

any money at all. . , • ^ 

Now you have also expressed reservatiom about the requirements 
in the biU for mdividuaUzed plana and you say that theyirepresent a 
burden, may be the case that they do and it may be the case that 
thev should because the handicapped children are now enduring the 
burten of not receiving an education. We want to be sure that moneys 
provided in this legislation go to handicapped children to help them. 
I think when you express concern about the language in the bill calling 
for evaluation and you make the point that the data are ^ply non- 
obtainable at the present time, you are not telling this subcommittee 

anything they don t know. , . , .,i ^ n o 

Why do you think we have been workmg on this bill for 3 years? 
In part Mr. Bell, it is because we have not had much senous data 
comine out of your Department. You have no idea how we have had 
to steueele and fight. Dr. Martm has been cooperative. He has given 
us everything he has had, but believe me it is not a very prettv picture 
when you see the incredible deficiency of data that can be taken 
seriously by serious legators seeking to cope with a very senous 
problem in this society. I don't know what is so outrageous about 

you Imow, I am a strong supporter of the National Institute of 
Education which is an area m which we are alhes msteau of adver- 
saries as we appear to be in this situation. 

One of the reasons Is that I have not been impressed by— nor has 
my coUeague, I think, Mr. Quie— when we have sought to get accurate 
data accurate information, accurate analyses about the facto in edu- 
cation. This runs throughout the educational spectrum.^ , 

You are famiUar with the problem we had m 1972 wntmg the tugher 
education bill because we could not eet accurate data, so I should have 
thought you would have welcomed the effort which this lej;islation 
leprwKsnte to stimulate the development of forms of collecting data 
wmch are more uniform and which ought therefore to majce it possible 
for all of ui at every l^vel to do an effective job. 

32.822 O - ?S - 10 JL ^1 *i * 
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In like fashion, when you referred to the ej^cess cost problem I share 
with you that concern. Indeed, that may be^ one of the constructive 
suggestions in your testimony. It is difficult fbr us to know. Again, if 
you follow the testimony here you would have seen the enormous 
difficulty that we on this subcomiiiilUje have encountered in trj'ing 
to work with the excess costs concept. 

Now, this is a deficiency not just in your Department— and here I 
am not so critical of you as I am of the education comipunity in general 
that has not given itself adequately to developing ^me ways and 
means for us to understand costs in respect to the edu(^tion of handi- 
capped diildren. The same point indeed was made in i^72 when we 
tried to write the program for the higher education biUs^and it was 
because the univenity community could not help us thatNwe had to 
go ahead and devise some methods ourselves. \ 

Mr. Bell, I am sure you are aware that everything I have said is 
not dh^ted at you personally, for I have |^at regard for yourability 
and your integrity, out it is directed and is meant to be directed at 
what I in all candor perceive to be an abandonment on the part of 
the administration of my dear friend and valued former colleague in 
the House of Representatives, Gerald Ford, of the importance of piK)* 
vidin^ improTed educational opportunities for handicapped childreii 
in this countay. 

Now, I want to give you an opportunity to have back at me 

Mr. I would appreciate that, Mr. Chairman. 

Mr. Bradkmas. I also would like to have one specific question in 
addition to these observations and that is to ask that you break down 
th#^ figure on page 6 of your statement in which you say that you 
will provide States with* approximately $350 millicu in assistance 
throu^ our existing programs in fiscal 1975. 

Aside from those few reservations, Mr. Bell, it is a fine statement. 

Mr. BsLL. Mr. Chairman, I would like to begin by saying that I 
would be concerned if any educator that knows anything about the 
problems of American education failed to reco^ze tnat {probably one 
of the biggest problems right now in the Amencan educational system 
is its failure to adequately meet the educational needs of handicapped 
children. I want to be on record as Commissioner of Education as 
recognising that this is a great fulure. 

This failure is n4,ated, 1 think, to some other points that I want to 
make — and I havfi emphasized this in opportumties that I have had 
to address State legislative groups and State officials. I do not think 
that the Statet^ have yet developed an adequate^ system of school 
finance. An adequate system of school finance pves weight for the 
educational overburden, including the education of handicapped 
children. From my own experience in my own home State which is 
35th in the ranking of the 50 States in per capita income, I am proud 
to say that notwithstanding its laek of wealth my own home State 
for years and vears and y^ears has had a very substantial program for 
education uf iLe handicapped. { 

I point that out to indicate that I think that the States, if the^ 
would make the commitment, have the capacity for educating handi- 
capped children. We feel in Uie administration that our efforts should 
be concentrated upon persuading, hot compelling, the States to meet 
their responsibility. The education of handicapped children ought to be 
left like it is, and I know it has gone a long time but there nas been 
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considerable momentum because of the action in the courts over the 

past few years. . . -.i i ^ 

So I would emphasize that when a State with as low a per capita 
income as the State I came from before I came here can and adequately 
has educated their handicapped children for years and ye^s, that 
there is very little reason why other States cannot and should not do 

**"A!nother point that we were making is that we think that there is a 
strong element of compulsion in Public Law 93-380, and as we receive 
the State plans required in 93-'380 that are now coming in we find 
commitmeats. . « • 

I would like the committee to recogmze that the law — and it is a 
•ood law— requires the Sutes to submit a plan and in that plaa to 
uuiicat© a time through their plan when they will meet the needs of 
handicapped children and meet them adeouatelv. 

Further, as we look at the enormous fiscal problems that this Govern- 
ment is struggling with, at the huge deficit that we are f aciM at this 
time I am certam that President Ford is greatly concerned. I have 
spol^ to many Governors who have talked about the surpluses they 
hjare As we look at the two levels of Government, as we look at where 
the retpoMibility historically has been, it is our position that thw is 
primariW a State responsibiUty with Federal capacity buUd^ 
Federal encouragement and now Federal persuasion under FubUc Law 
93—380. 

I certainly would not want the members of this subcommittee to 
feel that the Comriiiisioner of Education is not comnaitted »nd has not 
recocniied the great problem in the education of handicapped children. 

Ano^er feature of PubUc Law 93-380 it that States are urged^ to 
derebp comprehensive school finance programs. That is m section 
843 of the new act. We hare just published the re|[ulations on thu. 
This will pirovidf more opportunity for us to work m the States and 
to encourage thcon tbroum this program. , , . . . « 

So our prim* concern is there. We think that the basic idea of the 
Fediral doremment pushing harder for education of handicapped 
children ia a good one but we don't think in view of the enormous 
fiscal defidU that we are now running and comparing our financial 
circumstance to those of the Federal Government that we are goina to 
be able to justify putting this added burden on the federal budget 
when it justifiably belongs on the States. 

Just a couple other points, Mr. Chairman, in responding and then 
if we hare nussed some of your points we will need to come back to 

^We believe that the bill is quite restrictive. My own opinion is that 
if this biU is enacted, the Congress is eoing to be proscn^ some 
awkward language for the States to handleJMJ^tmmstratively. What will 
happen, foTexample, in a State like my own State and Mr. Quie s 
StatTof MinneeoU and others that are now f^^^ing adequately for 
handicapped children? Will they be penahzed for efforts that they 
made down through the years? . . . t ^• 

The language tliat prohibits supplanting gets into this. I question 
very mu^, Mr. Chairman, that the Congress of the United States 
ouglit to be as proscriptive as you are in md^yidualized p^^a^ and the 
deUil that you impose upon States m this bill. If the bfll is accepted 
on this level of funding, I would still suggest as sincerely as I know how 
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that lome of the provisions in this act are too proscriptive and I would 
add that to a generalization that I think much of the Federal educa- 
tion legialation is Ketting more and more proscriptive and is beginning 
to tie the hands of the States. 

So I would want to emphaaixe that point. If I may, I will call on 
Dr. Martin to answer some of the questions about some other specifics 
and reajpond to your conunenta. 

Mr. Bradxmas. Thank you very much. Mr. Bell. 

I may say that in light of my rather sharp criticism of your state- 
ment I do want the record to make clear, so as not to embarrass you, 
that your associates have been very helpful to us in an informal way 
giving us their professional judgment on ij^ome of the proposals that 
we hare been considering while navin^ made clear that they were not 
doing ao representing the administration's position — and we are very 
grateful for that. 

I just would make one point before calling on Mr. Cornell and that 
is that I appreciate the tlmist of your point, and that we are troubled 
about makmg promises that are too great. This is the point that 
Mr. Quie has called our attention to from time to time ann there are 
some arguments to be made for that point. 

I thiiuk there are also some arguments to be made for the other 
proposition which is to say put some judgments in the bill that 
represent the best Jud^eiit^of the authorizing committee which is 
considering this legislatio^]^ 

Because I think everyone — not everyone but most people who 
follow these matters closely^ — understands that the Appropriations 
Committee is not always going to adopt what the autnorizmg com- 
mittee recommends in terms of funding. 

So I think that it is not as if there is some vast conspiracy on the 
part of the authorizing committee to disguise the facts. On the con- 
trary, we are trying to be open and above board. I think there is 
something to be said for both sides of that argument. 

Mr. Cornell. 

Mr. Cornell. You mentioned about the court decisions requiring 
that all of the handicapped children be provided with education. 
It seems to me that in many instances such things as individualized 
plans would be absolutely essential. 

While it is certainly true the primary responsibility for the job 
belongs to the State, we are toM that there are millions of handicapped 
children who are not being provided for, and it seems to mo tnat 
there certainly is justification for Federal support to encourage 
States to undertake such programs. 

Mr. Bkll. Mr Cornell is justified. I do feel, as I said before, that 
the Congress in this, bill is getting into educational methodology as 
we talk about and as we mandate on the Federal level by Federal 
law some of the aspects here. 

Another point I would like to make as I interpret the bill, the 
Advisory Council in this bill is clothed with binding administrative 
authority and. certain methodology items and "I would object as a 
local ana State administrator to having advisory bodies with binding 
authority over local boards of education and local school 
administrators. 

These are some of the concerns that I have about the bill as well as 
the overall argument that this committee may or may not accept that 
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the financing is primarily a State responsibility with technical as- 
sistance and research and development capacity building being a 
Federal responsibility. It gets back to the fundamental question of 
what is the Federal role in education and what is the State role. 

Mr. Martin. If I may add a comment «bout the individual plans. 
I think that the idea of planning fur a haudicapped child, or for that 
matter a nonhandicapped child, in terms of what might be the ob- 
jectives for that child is the concept that we favor and, in fact, have 
encouraged. I think what we are concerned with is how to administer 
thoee individual plans with regard to a l^ederal law. 

Let me ^ve you an example of concern I have. If two things were 
to happen in the individual plans — at least two — ^I think they might 
become troublesome. One is if they become too reliant at this stage of 
6ur information about them on so-called objective measures. For 
example, the whole history of education — social, psychological, 
research in general — has been to try to measure things that you could 
measure. The result was that sometimes we ignored important dimen- 
sions of a process and stuck instead to those things which yielded to 
test and measurement technology. 

Now, in an individual plan for a handicapped child what should be 
in it, for example? Should it include his antnmetic proficiency or her 
spelling proficiency, or how much of a gain they might make on read- 
ing, and should those things be measured by a standard national 
test? For example, would that be the criteria for success? 

If you have a fourth grade retarded child, say he picks up3 months 
or 6 months on such and such a reading achievement test. What about 
the other dimensions; for example, how well he gets along or she gets 
along with the boys and girls in the class? Frequently a major goal of 
special education would be to help the handicapped child be able to 
interact with his peers rather than the academic achievements. 

How about the feeling of self-worth, and this is important, for when 
a handicapped child sees that other children are able td do things 
that he can't do, he may be able to learn faster or perform better,^ 
athletically or speak more clearly, and so forth, and so on. 

So any special education program by nature involves itself with 
not just how much a person might get on a test but how they feel 
about themselves, how they relate to others; and this is quite a 
complex endeavor. 

So one of the things I have been concerned about is that we not 
rush into the idea of a highly structured measurable plan which would 
then tend to tip us away from these subjective and personal areas 
into just focusing on something that we could get down with pencil 
and paper. 

The second thing that may become a problem — say page 27 of the 
bUl where the committee is talking about the evaluation on lines 3, 4, 
6, 6, and 7 — is in the significance of to ^ include an evaluation of the 
degree to which State and local educational agencies meet instruc- 
tional objectives," now that is a global concept. It says we want to 
sec whether this local education agency meets instructional objective**; 
and how are wc going to do that? We are going to look back now to 
these individual plans. That is the evaluation of the educational pro- 
grams with individual plans. So basically what that paragraph calls 
for is for us to review tne Sacramento School District on the liafids of 
the success of the individual plans in meeting instructional objectives. 
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Now, obviouslv, if we are really going to do that, we have to have 
those plans tied uown fairly carefulqr and it has to be measurable and 
t7 By have to be appropriate; otherwise we are not going to be able to 
say whether or not such a school or local educational agency meets 
its instructional objectives. 

Mr. MiLLKR. Would you yield for a moment? 

Mr, Martin. Yes. 

Mr. MiLLSR. I think we are really asking for some degree of account- 
ability by the Commissioner that he is in fact taking a look at what is 
going on in the States. I think your interpretation is a little o£f the 
path. I think it is nice from the point of objective, but if we are going 
to continue to cany out the intent of this biU with that kind of involve- 
ment in the Federal Treasury, I think we ought to have some statement 
hv the Commissioner to the fact /that something is going on. I don't 
thmk it calls for an individual plpn by individual plan review, but it 
certainly calls for a statement by the Commissioner that he is taking 
a look at what is gping on in the Sacmmento School District in regards 
to that effort. 

Mr. Martin. Well, I don't think you and I differ, Mr. Miller. What 
I am trying to do is respond to ChairmM.n Brademas' cdl to provide 
you with some sunestions that might be useful. 

I think we do hel there is an accountability. Now, you raised the 

auestion I am ^ot sure everyone would agree to, and that is whether 
lie U.S. Commissioner — ^we ought to be dii^ctly involved with how 
well things are going in Sacramento, or whether we should see what 
kinds of procedures the State of California has for seeing how well 
things are eoing in Sacramento. Those are really two slightly different 
pcnnts. I think we would feel we would rather look at the kinds of 
procedunw, the kind of standards the kinds of activitiqis the Stute 
was doing rather than trying to get to the various local school districts. 

If the committee could make clear at least that in the development 
of individual plans that what they were doing was encpuraging a 
measure of careful planning for children, what they weits/doijag was 
encouraging the sense of plan of accountability, and at thd f;ame iimo 
avoid tying in the whole question of the adequacy of a special educa- 
tion program, that would be most helpful. If a study were to point out 
at tlus stage in time that there was not anything happening in the 
individual programs, we really would not know whether we were 
designing individual programs wrong, or whether we were measuring 
the wro^ things. 

The Westinghouse evaluation of Head Start d ^ided that nothing 
was happening in the H^ad Start because they used IQ tests rather 
than a multiple number of measures of activities tha ^ere going on. 

That is my point; and, I do think that you should ii ake a little bit 
more clear that you are not trying to get us into that box of measuring. 

Mr. Bill. I think it is imi>ortant to point out, if I may, that we 
are spending $2 billion a year in title I on this kind of control. As Ed 
has said, in an effort to be helpful on the bill we think that you really 
ought to take a look at that. We think if you talk to some State and 
local education officials that they would agree with the point that we 
are trying to make here; that if we are not careful, the Congress is 
^ing to evolve into a super school board in proscribing methodology 
m fact — indeed in getting into educational i^chology in this bill m 
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■ome MpecU. I juit think u luge Mid m divene m the educational 
mtein is that that ia typical of the sort of things we ought to keep out 

Mr. CoxMBLL. Is thia true of special education because of the 
neoiiii^ of indiTidualiaed plans? ,7 u . • 

Mr. MAiwiN. 1 it is a good idea, Mr. Cornell, but there is no 
data now as to what should be m them, how they work. We are study- 
ing in Texas, through a laree research study, some of the results of 
■pedal education which indudea some individual planning. 

On* of the thina tibat is emerging as suggested m our conversations 
with thousanda o! teachers, is flbiat the individualiied plana are not 
worth much and will not stand alone. A plan that is developed at 
the bMinning of the year and put into effect will not necessarily 
yield much fruit in December or m March or m June. What has been 
neceasarj' is for the regular classroom teacher, if she has a handicapped 
child in her care, to work closely with the special education teacher 
or the other teacher, to get together in a monthly meeting for swapiuug 
notes : "This is what we are going to try to do this month, and that 

kind of thing. , , o j 

My feeling is if we were to literally try and evaluate State and 
local programs on the basis of this and be able to say: How is Ceh- 
fonaa dwng compared to WisoAisin or Indiana," we would have to 
impose some research point of view. 

f don't think the committee really wants to get mto that, but that 
it the literal way you would have to proceed: To set up a standard 
plan so we can accumulate this data and tod the measuring rnstni- 
msnts. We would have to be able to say Cahforma is doing better 
than New York based on the »ame instance. . * • j- • j i 

What I am really saying is that you want the concept of individual 
plan We v"' sontinue a large part of ilie evaluation and we ynll 
iontin! -o u/ and learn about mdividual plans— what oueht to be 
in them, what dimensions, how do you measure them, how they work 
and so forth and so on; but we wiU not- impose it on every school 
district in the country, and certainly not m any federally proscnbed 

*%r. Cornell. I notice Mr. Bell says the States have these sur- 
pluses. That certainly is not true in the State, of Wisconsm. We have 
a comparatively— I would say— a good educational program, but there 
is a lot to be done in the education of the handicapped. Wisconsin has 
made a very great tax effort and we reaUy need further assistance 
from the Federal Government. I think it is extremely necessary m 
this field because, as I said, the figures indicate that about 1 miUion 
receive nothing. For about 3 miiUon education »n»aequ»t«. 

Mr Bbll. I would recoenire that. I know that all of the States 
don't have the fiscal strength that I was talkine abont. 

The point I was also trymg to make is tnat when I taUceu aboui a 
school finance formula, the States need to develop an adequate for- 
mula of finance. There should be an integral system-where the various 
parts are balanced and where the State equahzaUon works out related 
to beiow the educational overburden. For example, Mr. Cornell, at 
MUwaukee with a lot of inner-dty children— you have more handi- 
capped, a lot of low income, disadvantaged children. We are aomg to. 
have a higher percentage of the total number of children handicapped 
and I am concerned about how you handle that nationwide. 
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As I read the bill, it appears to me that what you would say 
let's take the SUte of Ohio. Let's sav that Cleveland has the laiyest 
number of handicapped children ana if they submit a request which 
adds up to 12 percent of their student population as handicapped 
and then when they have grantsmanship as some districts play it, 
let's say that Shaker Heights, suburban Cleveland, puts in a request 
for 17 percent handicapped and then Colmnbus puts in a request 
for 16 percent. 

As we read the law you say that if it is over 12 percent then the 
State education agency imder our supervision then reduces that pro 
rata. Well, this is not going to recognize Uiese enormous variations 
like the ones that I am just pointing out and so forth. You have to 
reduce them all 2$ percent, so you cut Cleveland who asked for only 
12 percent, 26 percent. lou cut Shaker Heights, who was in thSk 
theoretical situation aggressive ind asked for 17 percent which 
ostensibly may have been far in excess of tieir needs, and cut them 
26 percent. , 

1 have worked as a school officer on the State level where I have 
dealt with the superintendents of schools who tiy to work the systems 
to get all the money they can, and when it is Federal money they 
want to get aU they can and they will work this game quite heavily. 

I think you are setting this up the way the law is written at the 
present time and that just furthers my argument that the best thing 
we can do in the Federal role in education is to try to en courage and 
~further-tto~1Stttteg|"^an^^^ 
and let the people in the State of Wisconsin determine the methodol- 
ogv for many of these things I think we are getting into in this bill. 

Mr. CoRNXLL. Thank you, Mr. Chairman. 

Mr. Bradvmas. Mr. C^me. 

Mr. QuiB. Thank you, Mr. Chairman. 

First, I want to state my appreciation, Mr. Bell, for your giving us 
your statement. The fact that it is controversial comes not only from 
our criticism, of which you heard quite a bit prior to coming here 
today. 

I think we have to minimize quite clearly what we have done be- 
cause our intention is to provide educational opportunities for hand- 
icapped children. There is also a substantial question to what extent 
the Federal Government ought to impose its will, although we have 
information that all handicapped children are receiving the Federal 
proerams. 

JNow, you mentioned the Vocational Rehabilitation Act, . . shall 
solelv b^ reason of his handicap be excluded from the participation and 
be demed the benefits of or be subjected to discrimination of the 
activity provided by Federal financial assistance." 

Mr. B^hL. Yes. 

Mr. QuiB, We have picked up the word ''appropriate" in this bill. 
Sometimes one raises tne criticism that indiviauals are brought into 
a program where the funds may not beUppropriate for them. This will 
^ye you some latitude to make that determination. Do you think 
It is wise to use the word ''appropriate" as we have in the bill? 

Mr. BxLL. I feel that the word "appropriate" may not be ap- 
propriate. 



* in-; 



ERIC 



149 

Mr. QuiB. The section on discrimination is also in section 904, 
and it n%ys that no person in the United States shall be denied ad- 
mission to any course of study by the recipient of Federal financial 
assistance. 

Now, do you construe that to mean any program in education for 
the blind? 

Mr. Bbll. I surely do and I think that is very inclusive language. 
The point I have been making, Mr, Quie, is that I think we have just 
over the last couple of years stronger compelling persuasion on its 
face than we have ever had before, and we see a great deal of momen- 
tum moving forward. Certainly if there has ever been a group of 
students that had their self-rignts violated for years it has been the 
handicapped, and on that point I don't argue a bit with the strong 
point that the chairman was making. 

Mr. Quie. Do you think it would be wise if we would very specm- 
cally-^mcc there are small^MU^ts of various questions on the legisla- 
tion — spell out that no handicapped person shall be denied an op- 
portunity for appropriate special education just as the courts have 
done and as we have done here in this legislation? 

Mr. Bell. I think that would be appropriate. Even on language 
problems the Supreme Court has found in the case of a youngster 
who has a language difficulty that his rights as a citizen entitle him to 
appFopriate instruction to overcome his language difficulty. So I 
tnmk it is very p l ain from all the li tig ation that n as gone on in the 
State and Federal courts that we are fast coming down on tTiis^ole" 
matter on handicapped children, and certainly it has been overdue. 

Mr. Quie. I ask the quesiuon on the part of the sanctions of with- 
holding funds. Now, if we make this a part of title VI, should we then 
withhold funds under part B of title Vl, withhold all funds for the 
handicapped? I notice that for the fiscal year 1975 part B is $100 
million. All Federal funds for the handicapped amount to $353,298,000 
or, should we do it as some civil rights organizations and withhold all 
Federal funds for education? 

; Mr. Bell. I see no reason why we^ould discriminate msofar as the 
jihandicapped are concerned. Section 504 regulations provide for the 
jcutoff funds. Maybe, Ed, you could comment on that further, if you 

will. . , . 

! Mr. Martin. I thmk any tune you talk about cutting oft funds you 
are talking about a serious problem. On the revenue side it is very 
difficult to see what kind of middle line is proposed, since we are really 
committed to educate all handicapped children. If we see it as a matter 
of right, and if we feel as thougn it must be done, then given some 
reasonable point in time it seems to me you can't sort of half way do it. 
I would say that when the Congress makes that public law pronounce- 
ment, that this is going to be the public law of the countrj', they should 
have available whatever sanction is important to make it meaningful. 

Mr. Quie. Do you th&ik it is right to cut off all education funds for a 
Stat-e or a school district? . 

Mr. Martin. I frankly would not do that, Mr. Quie. I would Hot 
limit the cutoff of funds to simply handicapped programs. First of all, 
I hope we will not have to do it. I hope the progress will be quick 
enough and sufficient enough so that there will be no failure to comply, 
but if such a failure did occur, it would seem to me to be perverse to cut 
off only the handicapped funds. 
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The net effect of that would be for the handicapped children to 
suffer. So if you. look at a line of reasoning where the State would not 
serre its handicapped children and then the cutoff affected only 
those funds, you would have the effect of the rest of the school s^tem 
goix}g on, undistiirbed and the handicapped children suffering. I 
thinK that might have a backward effect. 

If the Congress is serious enoueh about this, it would seem to me 
that you would want to cut off aU Federal funds so the handicapped 
children would not bear that burden disproportionately. 

Mr. Quix. Now, we have heard the estimate that about 60 percent 
of the handicapped young people receive special education and 10 
percent are not toucned at all. Do you agree with those estimates 
and, if so, have you ident^ed where those 40 percent are? 

Mr. Maktin. Well, the way Uie 60 and 40 percent figures are 
arrived at, Mr. Quie, is by the estimate route rather than by the 
head-coimting route. We have over a number of years accumulated 
various bite and pieces of information from the school districts and 
from various kuxos of surveys; it is an enormously complex problem. 
The National Institutes of Health does a health survey, they identify 
a great many more children than we ever thought of being hearmg 
impaired from the school point of view, and it is very hard to know 
where the educational relevance comes in. • 
Similarly, there are problems with the emotionally disturbed. The 
ational Institute of Mental Health has estimated as many as 15 
percent of school aged children need some mental health support 
during their school years or during their adolescence. We talked in 
our^:ure about 2 or 3 percent of the children as being seriously 
emotionally disturbed so that there is a good bit of mdgment involved 
and a good bit of estimating involved in these numoers. 

Now, the way the served and unserved populations come about 
is ordinarily by implying an overall figure of 10 or 12 percent against 
the school population and subtracting from that the numbers of 
children served, thereby leaving those unserved. In some States there 
have been State laws and court orders and other things which de- 
manded that the States go and find children who were out of school 
altogether, and these findings make our estimate of a half million 
such diildren seem a pretty reasonable one. 

Our schools all top our waiting lists. Most of the other children are 
in Kchool but they ^represent classes of children who are either not 

fBtting special education — for example, very little special education is 
one for jimior and senior high school aged children, very littie place- 
ment in vocational educulion programs, or only very small numbers of 
children compared to the national incidence figures are participating. 

So I think that the difference between, let's say, 4 million children 
now served and the 6% million, depending on the age, is primarily 
cjiildren of school age who are in school who are receiving substandard 
programs, children with learning disabilities or others. 

Mr. Qui». I share that same feeling. It is not working terribly well in 
there. 

Mr. Martin. In summary, the largest number of children, Mr. 
Quie, are in school unserved. .They are composed, I would think, of 
cnil^en with learning problems, children with speech and hearing 
problem^, children wiUi mild to moderate emotional distrubance, and 
then a class of children, aii of whom are junior and senior high school 
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Aged, who are getting very little programing at all and who then fall 
into a kind of social promotion track or dropout track and represent a 
considerable ^blem. 

Mr. Quis. How do you account for the vast difference between the 
eetimatee that you eome up with and those of the Bureau of Educa- 
tional Handicapped and NCES? Some of the figures I have liad were 
from Indiana and they said they have 75,000 and BEA says they have 
87,000. Kentucky NCES says they have 30,928 and BEA savs 31,493— 
veiy close. They come to New York and NCES says they have 91,000 
and you say 263,000. 

Nu*. Bradsmab. Would the gentleman make clear what the NCES 
is? ^ . . 

Mr. Qtjis. National Center for Educational Statistics. 
Mr. Martin. Are those handicapped children served, Mr. Quie, 
thoee niimbers you are! reading to me? 
Mr. Quis. No, these are the estimates of numbers out there. 
Mr. MAiTiN. Well, NCES a year or two ago did a small sample 
surrey at part of a larger data collection instrument. The first year 
they really ran this tiurough, their results came as something of a 
surprise to us. For example, that sample evidently didn't reflect the' 
title VI resources because it only estimated about half the number of 
children whom we knew were participating in the Federal programs 
so we have not from the Bureau's pomt of view felt that was a satis- 
factory response. They did it under high standards of ijrofessionsl 
scrutiny but there are some factors that simply don't obtsm. 

General school statistical officers simply were not fully aware of the 
handicapped ddldren, or they ran into tne same problem that Chair- 
man Bradsmas mentioned a while ago that they have not kept very 
accurate accounts. 

For example, many States count only the children they directly 
reimburse up to theievdi of their own sands of formulas and don^t 
count children that inight be locally supported. I am not sure of the 
answer to that, but anything less than our figures is probably an 
undemtimate because ahnost all of the new figures we are getting 
from the States are much higher 'than the 10 neroent figure, and I 
»KinW it is because of the recognition of chUdsen naymg problems that 
were previously overlooked* 

Mr. Qthx. I csn understand that the difference was 10 percent or 
less or even 16 percent or \«^, but when you get up over 60 percent 
or around 60 percent, it seems to me somebody should have noticed 
there was a discrepancy. 
Mr. Martin. We xirged them not to put them out. 
Mr. Quis, In your estimate are there some schcol districts in the 
Nation that are serving close to 100 percent of the handicapped? 

Mr. Mamtin, Yes, Mr Quie, I think there are. I think there are 
probably a good number, especially those that are highly developed. 
Now, wnat we are going to get into is the appropriate word •g^; 
there is probably no penect program where every child gets all that 
he or she might get. For example, even the venr excellent program 
in the suburb m^fht not have a full vocational educational option 
available to younnters, and they certainly might not have every pre- 
school younffst^/That, by the way, is one of the reasons I have had 
a little probTem with the excess cost. 
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I think thav might ^ork tgtinit diitriot of that kind haying the 
place to spend the money. I think that mi^t not happen the first 
year or so but as you got into the kinds ofligurss that you feel are 
auttionaed you could find a situation where a local icfiool district 
had a good lawwn in what we call a fuU reimbursement program 
and, so especial]^ for the children they have enrolled, they hare 100 
percent funding. 

My question is what are they going to do with the Federal funds? 
You might srjr, well, they go to work on that and start some prnohool 
programs and they will do those things up to a point but tne excess 
cost provisions get extremely complex in, let's say, the preschool 
area. 

Sui>poein|^ there is no State or local reimbursement for preschool 
planning or it is against the State law, where will they get the fint $1 
thousand to trigger oflf the program in order to use the excess cost for the 
preechool program? I think, probably, if you follow this line of rea- 
soning that the excesss cost function will be tremendously difficult. 

Agam, It doesn't mean that we are eoing to have to tell everybody 
what they can and what thev cannot ofo, which would be impowmg an 
ac<iountmg i^tem on the school districts; and, secondly, that ^e^'no 
supplant'' language may get troublesome to you if m the fact the 
Congress were to try to appropriate the kinds of sums that we were 
appropnating against. There really would have to be some provision 
for the States to do something wim that money. Perhaps you want to 
say that the Federal shares would represent 26 percent of the cost of 
th6 nr^am or in some other way control the activity. 

Mr. (^uw. What type of school dwtrict tends to furnish 100 percent 
or provide for 100 percent of the handicapped children? I am not 
talking about whether Qiey apply for 100 percent of the needs. It is 
pretty hard wot to determme tnat. But at least they are approaching 
10 percent of the handicapped students in the program. 

Mr. Martin. I honestly don't know the answer to that question 
in a scientific way. It comes to us from different soiirces and I could just 
give vou my sort of clinical unpression of that answer. Certainly well 
developed school districts have put large amoimts of money in special 
education programs. So I would assume that your more prosperous 
districts, wherever they occur, would tend toward what you are saying, 
but that is not the only ^up. Sometimes there are, let's say, smiui 
communities, individusJ cities that have had longstanding pron-ams. 
The pattern that comes to me is quite a diverse ous, ard dinerent 
people are sajdng they think they have all their children. 

Sometimes a small school diatrict iims a few thousand children in it. 
or even less, andjfeels that it can identify its children and has them all 
in the pro^&tu. Then there are other places where I have heard quite 
the opposite. A State director cold me the other day that there was 
county after county that had absolutely no program for handicapped 
childi^n at all. ^ 

Mr. B»LL. I think, Mr. Quie, in places where the school finance 
formulais on the State level regardless of the school system you can 
be sure they will come — certamG^ it was that way where I came from. 
So there was an incentive here to do that and I think you will find that 

Now, another thing, as vou talked about the difference in data, 
you will find the different States have different definitions of what a 
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hiudclicapped child is. Some are more generous and some &re very, 
Tery conserrative. So from the State and the local district level as 
we put out a Federal definition of what a handicapped child is, we 
are episiM to hare to keep two different sets of accountings on them, 
and 1 ^mk this is part of the problem that has been difiBiCult for NCES. 

The national prevalence figures when vou just estimate based upon 
a lot of data describe a large portion of the population as mentally 
retwded on the bwria of intelligence measures. 

So you have national prevalence figures, one State's definition which 
differs from another, iht statistical process sampling, say 3 percent, 
ind then makin|[ a projection for the rest of them. All of this can ac- 
count for a considerable amount of variation in the data and then I 
would juit have to tMiy down right careless reporting in filling out 
fcmna and handing iixem in, and it seems to me that is the biggest. 

problem. , •„ # , 

Mr. Qui*. If you have a State that will pay 100 ijercent of the 
additional coet for the handicapped children m special education, 
whose fault is it that some students are not served in the State? 

Mr. Bbll. It would be the locals' fault. They would not be doing 
what the law required and what the law gave the incentive for. So 
it would be ^e locaJs' fault. 

Mr. QuiB. If we were to get the choice between going 100 percent 
as we have before funding through the State, let the State distribute 
the money as the way or eo through the flow-through formula as we_ 
have here, which way would we get the fastest and greatest expansion 
and greatest opportunity for handicapped children where tney are 
not in custody oi the service? 

The Senate is now talking about doing60-40 and we are proposmg 
to change the SUte to a flow through. What is vour estimate of the 
way you watch it operate if you had to select either/or? 

Mr. Martin. I tnink there is a chnxn of logic that goes along with 
the position in your bill right now. I believe, in the final analysis, 
you want the locri school districts to perform these services; you are 
routing the money toward the local school districts; vou are asking 
them to develop a plan in quite considerable detail lor doing that, 
and you are realyr reimbursing direcUy to them. 

The problem comes in with the reality of where things are now; 
for example, you might find in a given State some school districts 
that are doing quite a good job. . 

Around mLshington, D.C., you find a good program vrhile in 
Appalachia or on the Eastern Shore there may not be such good 
programs. If you give the money on the baris of where the children are 
now being served, you will be putting a lot of money into counties 
where there is already a lot of money being spent in special education. 

The fact is that you will not be putting a lot of money mto the 
rural Appalachian poor coimties. They mil have to come up with 
their own first either through State money or otherwise. So it is kmd 
of a tradeoff, I would say. 

Now, if you stay the way we are right now, the Congress until last 
year has a pretty good system which I think was improved by the 
amendments last year. Last year you tai^et^d the money on the un- 
served children, i ou said if they spend it on the children, spend it 
on the more severely handicapped children. I think that is a good 
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deTice for getting the money out to where the children are without 
regard to whether that tends to reimburse people who have not done 
too well, so it is a real question of tradeoffs. 

Now, from the child's ^point of view if you get the mon^ to that 
child other determinants are not so importimt. That is why the; 
Commissioner keeps harping back. There is a fair base uuLf^quitable 
bMe to start from in the first place. 

I think really that is the decision, Mr. Quie, that is facing the 
oommittee: If you go on an LEA basis you are going to pretty much 
have a get-richer program. If you go the other way, you are going to 
pretty much have the money tracking to areas that have not done 
to wi^ in the past and that undoubtedly raised other people's concerns. 

Mr. QuiB. Which would you have done? 

Mr. MARTIN. I would have gone roughly half aud half, I guess. 
(Laughter.1 
I would nave given 

Mr. QuiK. No, I asked you if you would only go one way, not 
down the middle. 

Mr. Bxtb. I think if you are going one way it has to be with the 
States. I just would not equivocate on that a bit. Having said that, 
I know there are some State departments of education that are very 
much stronger than others so I know that any way you go that you 
are going to have problems. One of the things about dealmg with the 
^^schoollmatric^tejrigbtJiQwJbiJihfiJ^ 
this age we ought to be consolidatmg a number of these distncts. 
We have an enormous amount of very, very small districts and I think 
the more you encourage the States to organize themselve* adminisira- 
tively and establish the financial ability on Uiat level and then work 
through the States, that we are going to be doing the right thing, and 
I think that is so with respect to this approach. 1 would point out that 
it is not a bit uncommon as we talk about equality of opportunity. 
It is not a bit uncommon to find in one State where a school district 
will have three times as much money per child as one just over the 
border by the accident of whatever property tax wealth is available. 
Until we do something about that, we are going to continue to have 
a big problem. 

Hfere Ed Martin is pointing out that 80 percent of the children are 
in 20 percent of the school districts and I do not think that would 
surprise anyone. There are large numbers of very, very small school 
systems and we ought to be doing some things in the way of leader- 
ship and adequacy and persuasion to get reform and to get the State 
legislatures to do something about organizing the school districts 
the way they ought to be. 

Mr. Quis. Since you have to administer this program, how do you 
read our priority for those who presently are being served? Do you 
read it to be pnority of people within the school district or do you 
look at it as priority within the State where in reality some school 
districts are already serving their students and shifting to the school 
districts that are not. % , ^ . 

Mr. Martin. I have not read it that latter way, Mr. Quie. That 
may be a good way to read it. 
^ Mr, QuiB. I have not read it the latter way. 

Mr. Martin. No, you would be hard pressed to take it away from 
them and give it to somebody else. 
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Mr. Qtns. You mentioned the large school district. I found in 
Minnesota some of Uie small school districts don't have enough 
handicaps so that it would pay for them to provide a program so 
therefore they work out an arrangement — ^in fact the State helps 
them work out an arrangement so that they can send their children 
to another school district. 

Do you feel, as you read this legislation, that there is ample au- 
thority for that, and do vou feel that it would come automatically to 
the student from the school districts that have difficulty or do you 
think it ought to be a stronger State role to bring that about? 

Mr. Maiitin. Well, I have just read this as an administrator and 
we have not had the Oenanu Counsel say this because of their in- 
volvement in Uiat in the regulation, but that languase as to coordinat- 
ing or grouping together school districts is a little ibit unclear to us. 
We are pot siure how well it covers eiaisting intermediate units and so 
fOTth luiu so on. 

«d a nonlawyer, can't tell you whether it has all of the clantjr 
and the flexibility, but it does certainly raise a question in our minds 
as to whether or not any existing intermediate district is adequately 
covered or whether they would nave to follow something different. 

Mr. Qtris. Then the other part of the question, who is ^e most 
effective in bringing about the improving of the school district for a 
program for tlieliandicapped? Is it the State or do the school district's 
tend to do that on their own? ,11. 

Mr. B»LL. The States are the ones that should do that, and to the 
extent that we can strengthen the States to do that job, I think we are 
going to be moving in the direction that we ought to go. 

Mr. Qtri». Now, of the criticism that you raised against this bill — 
for instance, you mentioned dealing with 16,000 separate local com- 
munity entities. Don't you deal now with 16,000 local entities? 

Mr. B»LL. No, we deal through the States. The funding goes to 
the States and the States have a stewardship responsibility. 

Mr. QxJis. Entitlement in title I? 

Mr. Sell. Yes, there is an entitlement but the responsibihty to 
sign on and to supervise, the responsibility to approve the LEA, 
pmce considerable enforcement responsibilities on the States and 
much of that is quite conspicuous by its absence at the present time. 

I think that this bill can be improved quite a bit from where it is. 
I think that is an understatement. 

Mr. Qxjis. So are you sajring that even if we choose to go the flow- 
thrcugh method that here Ve^ought to strengthen the role as we did 

titiel. 

Mr. B»LL. Yes; I really feel that and I know that is a controversial 
issue. I have a theory that in the brief time that I have bef n here that 
those Congressmen and Senators ^hit have sUong State departments 
of education feel a lot better about this than thoAe that don't have the 
strong State departments of education, and my concern is that we 
don't strengthen them by bypassing them and sooner or later we have 
to see that all of these SUte education agencies get better than they 
are, and in that regard I keep harping at it but there is surely a lot of 
work for the State lerislatures to do yet. 

Mr. Bradsmas. Would you yield? 

Mr.Quis. Yee. 
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Mr. Bradbmas. As you are aware Mr. Bell, the bill under con- 
•ideration provides in respect to the flow«through to local school 
districts a reto in the hands of the State department of education. 
You are aware of thatT 

Mr. Bill. Yea; I am aware of that. 

Mr. Bradimas. Therefore, I am trying to understand as I listen 
to your response to Mr. Quie just what is it specifically you are 
sunestinf — that none of the moneys go to the local school districts 
and that all of the moneys go to the state as distinguished from the 

S resent proposal whereby tpt moneys can go to the local school 
istricts or to consolidations of school districts with the veto on the 
school district's plan by the State? What is it specifically you are 
proposingT 

Mr. BcLL. Well, one point is the great difference in taxable wealth 
that some States now have or that some districts now have in the 
absence of equalisation, and if the State has the authority tc allocate 
these funds and if it were written into the law so that they had to, we 
could correct that inequity as we are trying to do. 

I think that all legislation that this Congress writes ought to have 
incentives in it, not disincentives, but incentives to persuade the 
States to do those things that follow good fundamental principles, 
and this is just one of them. 1 think the procedure right now, Mr. 
Chairman, for pro rata reducing the amount that they apply for is a 
fundamental fallacy in here and it is extremely difficult to write a 
piece of legislation that fits 50 different and separate State education 
systems, and for that reason the less proscriptiveness you get into — 
the more authority that you give for the State to help the funds, the 
better off you are. 

Mr. Q XJiK. I don't understand the pro rata part that you raise. 
There is a provision in the bill for a jpro rata reduction. 

Mr. Bbll. Yes; but we think that is a problem. Now. let me talk 
to that and perhaps I misinterpret it, but I checked with my col- 
lesgues and we all seemed to interpret it the .same way. 

It seems that the State itself cannot allocate., cannot claim Federal 
funds in excess of 12 percent of the total student population being 
declared and categorized as handicapped. 

Now, that puts a celling that you apparently want but then after 
that I don't think you adequately allow for differences in different 
types of school districts that have varying percentages of handicapped 
children. The number of handicapped children are not distributed 
equally in the suburbs or in the inner city area. 

As I inteniret it-^and I would have to, you know, admit that at this 

{>oint it needs more intensive study, but I think that if a disUict applies 
or an excessive number of handicapped children, then you reduce 
them all accordin|dy. You should not tie cur hands in that instance. 
Mr. MuLU. Would you point to the section of our bill? 
Mr. Hastinob. What the Commissioner is talking about is the 
provision that the 12 percent limitation is on the SSk rather than 
the LEA. It is in the LEA application section, I bidieve. 

Mr. Bill. We ought to a&ow the SEA to go in and allow some 
diflere:pitial where there are higher concentrations of handicapped 
children. 

Mr. Quie, take inner city Minneapolis and the suburbs of Minne- 
apolis. We will find the rate of percentage of handicapped in the urban 
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otntir grtfttor tluoi out in th« iubuibt and the Minnetot* State De- 
MrtmcQt of Education oucht to be Empowered to allow for that and 
to oompeniate for it. You are going to be putting an ineuqity in hfre. 
In my oi^nion^ it ought to go further than thia. Kfaybe you won't want 
to go this faTi but Itiiink then ou|^t to be tome compensation per- 
mitted where there are groM inequities in the amount of money aTail-* 
aUe in one district to another or the rich get richer all you allow excess 
ooeti one to another. 

Mr. QpiB* There is no probl«n so long as you are below the 12 
peroent: is that rightT 

Mr. Bblii. Yes ^ 

Mr. Qina. Now, you are saying when you reach the 12- percent gap 
that means that someboby has to be cut out within a State. 
Mr. Bill. The law says you prorate it. I reduce all of it. 
Mr. Hastixgs. It is on pa|{e 1, C-11. 
Mr. Bill. That in itself is inec[uitable. 
Mr. Qvin. I think that is a yalid point. 

Mr. Bill. It is mv responsibility, Mr. Chairman, if I can repeat 
this, to try to persuade you to abandon the bill entirely and after that 
to try to make it a better bill. I don't want to go back and report to 
my superior and indicate that I have not made that point strongly. 

jMr. QuiB. I Uiink you have made that point. 

Let me ask you 

Mr. Bkll. The point I am making is that as I talk about how to 

make it a better bill. I don't want that other point 

Mr. Hasiings. Technical assistahce does not imply consent. 
Mr. Quis. OMB won't even listen. 

Mr. Bsll. There are times when some feel that as educators we 
don't mourn enough the fact that sometimes you don't reduce our 
funds when we ask you to. I want to be dedicated on the poinL<^ I am 
making on it. 

Mr. Quis. Let me ask you about the funds. Dr. Martin is speaking 
here of information to make your determination as to how many 
students are handicapped. You tend to refer to organizations. Do you 
have enough money to make the analysis of who actually is handi- 
capped out there? 

Mr. Martin. Well 

Mr. QuiE. Do vou have authority? Both authority and funds? 

Mr. Martin. This is really one of the unknown things that this 
legislation brin^ forward, Mr. Quie. We have not had to identify 
handicapped children for administrative purposes before. TKe States 
had to identify children who were in fact handicapped. Monitoring 
to date does not indicate an}/ widespread pattern of use of the funds 
in identifying children, but we never had to count children one by 
one for an entitlement and fact very few school districts in the 
country have to do tiiat either. 

They tend to cluster theni in a group. There is a whole range of 
different patterns. What that means is that we are going to have to 
get into a very interesting set of relationships on how to count the 
children. I don't know that we have to define the handicapped children 
ourselves on a Federal basis. If we do, we will have some problem 
with State law, I imagine, since States will have different dennitions. 
But| at the very least, we are going to have to be very clear how 
people ought to do it and how they aefine them. 
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Now, we did some telephone surreying last week to get a little 
feeliag for how many children there are in different districts, and we 
discovered that some States are sayinff they have 17 percent and 26 
percent and others 6 percent, and soTorUi. It is obvious to us that 
thev are counting differently, and to there is going t6 be a considerable 
problem here. 

Mr. QuiB. Some are 19 percent, some are 6 percent? 
Mr. Maktik. It usually depends on the dennition of one or more 
classes of who is handicapped. For example, CaUforaia uses a term 
called the Mucational handicaps and includes many children 
who are disabled and lots of people in a generic definition. 

Mr. Quix. Have you spent any money to try to find out why those 
differences exist? Do you have a clear picture of it? 

Mr. Martik. Yes and no. No; we have not done national incidence 
or prevalence surveys with the exception of one experience years ago, 
ana that experience led us to believe that it was not a situation which 
yielded itself meaningfully to a Federal survey. We concluded it 
was better done by a local district, or perhaps even on a substate 
regional district to discover the actual cnildren who wm tixert and 
the logistical problems with handicapped Idds and eo forth. It is just 



Mr. QtHK. So you aon't want any more authority to do that? 
Mr. MAmriN. I think what we are going to have to do is have 
sufficient authority to do various things, but I know we did not put 
any money in for that. Sooner or later thTt'will1be"a problSn^ 

Sive us a massive million dollar study to conduct and no authority to 
o it, we will be in a real bind. 

Mr. Quii. Let me ask you about your criticism of the individualised 
plan. We have somethinuB^ similar to this in vocational rehab. Now, 
wmr won't it work as weU for educating handicapped children? 

Mr. Martin. First of all, I don't know if it is woridng well in 
rehabilitation, but it may well be. That is a researchable imd a value 
Judgment. The main reason I think it won't work in handicapped 
is mat we don't know much about Uiis. We don't know who should 
be in them, whether they should lend themselves to academic work, 
whether they should be more multifaceted. We don't want to be in 
the position of having to impose from my office a common form on 
one of these 8 million chiloren and their teachers and then keep 
track of it. And we won't have to do that as long as you don't take 
too seriously the effectiveness of this bill on the basis of how well 
those plans woric. 

I think what you want to do is to encourage the development of 
the individual plan, and to break out the evamatiou of the program 
from the language which is now in the bill which more or less requires 
it to be evaluated on the basis of Jiow well it is done. We can't do that 
ririit now. 

Mr. QuiB. So what you are saying is that the language we have 
really imposes responsibilitjr on you and that you would move toward 
the national standard plan in oitler to be evaluated? 

Mr. Martin. Well, if you ask us a clear and seemingly simple 

auestion, you say we want to know in a sophisticated way how well 
tie children are doing in reaching the objectives of those plans. You 
immediately make an evaluation problem which requires some con* 
sisten<7 of cross plans in both design and measurement, and the 




only way to meet that on an interstate batis would be to use— at we 
would in any reeearch projpam— the same tools; the same criteria, 
the same land of a look. Then wp say, here is the national sample,, 
there is the next place, and we are all measuring and so forth and so 
on, and hers are the results making such and mch a proness. 

I don't think really Congress wants to do that and that is one of 
the reasons I have been talUng about this today to make sure of what 
was in our mind: a kind of an encouragement of developmrat at the 
local lerel to get them to understand what they should do, to obtain a 
sense of accountability ; but, not going as far as for us to have to make 
a report to the Con^press each year on them, because if you do that 
then we have to set mto the Federal plans. 

Mr. MiLLBB. I assume we have the language. We would have a 
inoblem with the language on page 27, lines roughly 3 through 5. 

Mr. Ma&tik. Yes« 

Mr. MiLLim. You have a problem on the language, "State and local 
educational agencies." 

Mr. Martin. That is the joker. OK. How are you going to do that? 
How am I going to do that with all these children? 

Mr. MiLLim. Can you cut out the first part for purposes of ar^- 
ment. We cut out the first part in respect to the section No. 2 which 
now reads ''Shall include an evaluation of the deme to which State 
and local educational agencies meet instruction objectives and have 
comp lied with the timin g ot the services." I assume we are talking 
aboui^thTintent ofl^mll and commg up witBlndividualized plansT 
I assume what we are asking here is that we at some point ask the 
Commissioner, ''Have you looked behind the State plans that have 
been submitted to you" becauHe my understanding is that most of 
the States have not complied with that. Is that correct? 

Mr. Martin. No; that is not correct. 

Mr. MiLLBK. That is not correct? 

Mr. Martin. No. 

Mr. MiLLRR. Have they met the deadline? 

Mr. Martin. Absolutoly. We have, by the way, two mandates. We 
have never had the problem with States; it has /been rare among the 
States. We have had an annual projected activity form which has 
given us a very good communication channel. 

Ml*. MiLLSR. xou have fully evaluatod those plans? 

Mr. Martin. Yes, each year. I would be happy to show you what 
they look like. Although there are such plans, I am aware of them, we 
have not had that particular kind of model of a Stato saying to us that 
our first priority for nortliem California would be the historic ap« 
proach — so much money on that. Stato money in southern Calif orma 
would be something. There are priority listings rather than projects, 
but they are very u.^eful and tney have encours^4 some planning 
across Federal agencies because we have insisted that the States get 
them signed off by the title III officials directly and so forth. 

Now, what I think you just said leads me to understand where I 
might have had a different assumption than you. When you say, 
"meet instructional objectives " I am thinking about how do I sum 
up the individual objectives for a child? It is important to me to 
realise, Mr. Miller, this much arithmetic and that much spelling, 
et cetera, is what that language is meant for. 
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Mr. MiLLKR. I think we are looking to see that, if the Idci^ district 
is certified by a State as being involved in individualized instruction 
and the State certifies that fact to the Federal Government, Wt some 
point we have to be able to put our finger on somebody — nndit may 
be our own agency— and sav, "I want certification of the fact that this 
is going on at the local level, not a giant school board but some 'kind of 
random samplinc; by you" so that you can say, yes, that these, in 
fact, are advised. 

I worry sometimes because of the squeeze the school districts find 
themselves in. I lend myself to a conspiracy at that point, but I am 
very concerned that if we make a determination that this is the direc- 
tion to go, in fabt that is the direction it goes. 

Mr. Martin. I think you have the evaluation language you seek 
on page 26 in paraeraj^ (b). That is where I would recommend you 
stop your para^aph. That will do what you want. They will provide 
for the ^evaluation of such a program, the development toodds and 
evaluation studies^ and test of the effectiveness that is what you are 
fitting at — of activities supported by financial assistance of which it 
18 a part. That will give you each of the points you have made par- 
ticularly in the conducting of the design test, the effectiveness. 

Mr. MiLLXR. I am glad you like that language. 

Mr. Martin. What? 

Mr. MiLLRR. I euess I also say I think that the difference between 
^hat lan guage and wh at i s con tained in section 2 is direct accpunt- 
"abillty bythe Commissioner which is different from conducting 
evaluating studiei^ to the Conp*ess. You are saying to the Congress 
this is what the programs are doing at this point. 

Mr. Martin. 1 don't think there is much problem of what you want 
do. 

There are two kinds of 

Mr. Miller. You say this is not working or you ought not o be 
making these changes. 

Mr. Martin. The major problem, and I say it is possible to do with- 
out, is to try to measure the individual objectives in each of these 

{>lans. I think what you do want is to see that each of the projects 
unded has a reasonable evaluation which allows us to sit down and 
look at it and see that it is worthwhile. We would both like to have 
that kind of evaluation process goine on. I don't feel that we ought to 
go from our office to the 16,000 scnool districts and 7 million kids, 
but I think we should provide a format for that kind of evaluation so 
we can then monitor through thp. States and be in a position where 
we can say, why weren't you out there in any particular district telling 
them what to do. 

Mr. MiLLRR. If I may impose on the gentleman's time for one more 
minute. I assume your jud^ent in the first part of section 2 on page 
27 also goes for roughly lines 18 through 21 on the same.page, page 27. 

Mr. Martin. Yes, and I think you ought to be cautious of the fact 
about the first plan. I think that you may want to take a look at that 
objective criteria in the evaluation procedures because that is im- 
portant. I don't think you want to place such a premium on encourag- 
ing the States to measure what is not important; that is sometimes the 
code word for objective criteria, and it means we have to get the stand- 
ardized test. 
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So I think that wp> want to move ahead in this area. I would very 
much like to see people do it but I don't want to get intu a box and hear 
how good they are, and I certainly don't want to impose on anybody. 

Mr. Milder. Can I ask you hypothetically how are we going to do 
this program? 

Mr. MARTIN. Well, I think you have done it in 16(b). I don't 
know what more you need than that, but it may be, 1 am assuming, 
by the way, that some of the data you called for in paragraph 2 be- 
comes available, with the exception of the State and local and Federal 
expenditures, specifically out of the special education which is line 
13. You have to stop what they are domg and do something else just 
to get that number. I don't think we want to do that, but I think you 
have got in (b) a very good thing. 

First you say '^conduct directly the evaluations that are necessary 
to assure limitation" and that gets to what you are talking about. 
That gets at the kind of programing, that gets at the enforcement of 
the local education agency provisions, that gets at the "least restric- 
tive." to the extent that it is appropriate language. 

Then you go on to (b) and you say "Provide lor the evaluation of 
the program", that is, the programs you are authorizing in this act^ 
You do that, first, through the developmenLof methods^ or procedures 
which is very important because that is the individual plan; and, 
second, conduct actual studies and that is why you want to conduct 
the actual studies — to test the effectiveness under this act. That is 
what you are really looking for. 

Mr. Bradbmas. Mr. Quie, do you have any other questions? 

Mr. OuiB. Yes. 

I would like to ask you about the problems you say you have with 
the excess costs. Why would it be necessary to look at each item? 
Since you mentioned the textbook, could you not look at the total of 
the budget? We provide what the normal cost would be to the local 
ftchool districts. For all determination you would not have to do that 
for ihem nor would the State impose its will on the local school 
diitrict. All you would have to make certain of is that the amount 
spent per child in the local school district be the first made available 
for handicapped children and the Federal share would be only a 
percentage of and above that. 

Mr. Martin. Well, I understand, Mr. Quie, in order to be equitable 
across the countiy you would have to — I think the rough figures 
used now of the State average — divide by the number of children, 
and I think you can, if you want tOj apply that against each local 
district. You could do it that way a little more simply. 

Mr. Quis. We are very specific that you would not apply that 
against the school disuict which makes tnat determination. 

Mr. Martin. What I am sajring is in order to tell you with some 
sureness whetiier or not this program is funding only excess costs, I 
have got to faiow what the basic costs are. Now, the question is horr 
am I going to find that out? Am I going to use a State average cost 
which now is generated in Minnesota and say: OK, Rochester is 
spending that much and so is Minneapolis and so is everywhere else"? 

Mr. tfuix. School districts. 

Mr. Martin. That is where the rub comes in. The local school 
districts don't generate that by the same criteria, it depends on State 
reimbursement formula for them. Sometimes they might put in 
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transportation, other tunes they don't. How do you prorate it? They 
may nave building costs prorated, you know, like when you have a 
buildine deteriorate over a period of time. 
*MP. QuiE. What difference does that make? 

Mr. Martin. It means if you are doing it differently than the 
next community is doing it, it may be to your advantage to do it 
differently. You might be charging off things that they don't and so 
your average costs have a different meaning. 

Mr. QuiE. Let's use an example. One includes their building costs 
and the other one does not. 
*3^fe. Martin. Yes. 

Mr. Quis. Now, that will not have anv effect on excess costs 
because the building costs won't be counted as expenditures for the 
handicapped. 

Mr. Martin. But the amount that they say they are spending per 
pupil will. 

Mr. QuiE. Let's suppose one school district does not count that and 
I assume they will count busing and it turns out that the average 
expenditure in one school district is $600 per child and in another school 
district it is $1,200 per child. Now, what difference does it make so 
long as all 6f the cost that they use is to get for the expenditure on the 
handicapped? 

Mr. Martin. When they start a new program — suppose they are 
going to use a new class for mentally retaraed children and they would 
uke to use the Federal money to do that. How much do they have to 
put up; $600 or $1,200 per child by the way they are counting? I 
assume they would have to have some equitable way of coimtin^ so 
that it would be fair and we woiild not oe in a position of saying: 
"Since your accounting is in the way that nobody else does it, you 
have to put up $1,200 a child before you get to the excess costs." 
Thev are counting it a different vay and they have $600, 

Mr. Qui£. Both of them are makmg the same expenditure J expect 
what they will do is drop out the expenditures that normally are 
dropped out like building costs. However, if they propose to spend 
some of the money for busing the handicapped and don't have busing, 
then there is a cost for the normal expenditure and you would disallow 
that. 

Mr. Martin. Well, I guess the logic of what I am trying to say here 
is that in order to a^ure that the school districts were being treated 
fairly, and were treating themselves fairly, they all have to follow the 
same rules. If they didn't, in some way, some would harm themselves / 
by exa^erating their average cost and therefore having to put more / 
money into their local contnbution, which will concern us. 

In other words, if there were some who were making an average low/ 
by excluding certain kinds of things, then they could begin spending 
the Federal mon^y at the local level. 

This is how you must use the ground rules. You must count these 
things in, you must count those things out, and then you get into the 
nonhandicapped children who ride on the bus with handicapped 
children. Tne Transportation Act, I think, becomes an extraordinary 
complex way to run a program. I think there are several alternatives. 

Mr. OuiE. If you were ^oing to charge or use some of ^e Federal 
money for transportation, it could only be for those costs that exceed 

the normal cost. Now, if you need some extra help for that child-r 
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-MrrMABtw. Btitryoirsaa^hat mathematical manipulation would 
hare to go on to make that simple thing? In figuring excess costs for 
traniportation you have tome times when the schoolbus goes down the 
road and picks up IS nonhandicapped children and five handicapped 
children and that is uieir pattern. You have to count how many 
kinds are on the bus who are not handicapped. In other words, not 
eveiy thing is laid out in a simple way. I don't think they need that 
kind of precise cost accountings certainly they don't need it for Federal 
programs and Uiey don't need it for State programs. 

Mr. Bill. The point I would like to make is the one you made a 
minute ago, Mr. Quie> when you said suppose one district is spending 
$600 a ^d and another district is spendm^ $1,200. 1 think the Con- 
gress ought to come to grips with that. I thmk in every piece of legis- 
Ution that we write on the Federal level we ought to give incentives 
for reform on the State level. Now, I think that could be put into this 
bSl in a way that would correct another inequity, it is the biggest 
inequity in American education right now. 
Mr. Qxnx. I don't want the handicapped to hear that. 
Mr. imhu Pardon? 

Mr. QtnK. I don't want the handicapped to hear that. 

Mr. BxLL. Supposing there was only a small incentive in here, a 
small recognition m that regard. You say, however, the State has a 
good equalization program. That proves that they are already takuig 
care of those impact studies and therefore you may put the money 
into the State coffers. 

What about the State now that akeady has a good finance program 
for the handicapped? What you are going to do is penahze them for 
doinga good job and the recalcitrant ones are going to get oflf scott 
free. This is what I would like to persuade you to do differently. 

Mr. Bradxmas. Would you yield? 

Mr. QuiB. Yes. , i_ 

Mr. Bbadbmas. You seem to be so tembly troubled by this par- 
ticular inequity, Mr. Commissioner, to which you have been 
referring — tne matter of spending on education bemg so diverse. I 
understand your point. 

Mr. Bell. Yes. ^ ^ . j i_ . j 

Mr. Brademas. You seem to be tembly exercised by that and want 
this frail craft that we are trying to float here to do something about 
improving the education of handicapped children, to bear the burden. 
I believe Mr, Quie is making this point of coping with that problem 
and inequity in the problem. I am reminded of — 

Mr. Bell. Mr. Chairman, this is my whole point. 

Mr. Bradsmas. I thought that was what you were saymg. 

Mr. Bull. I am saying that there are some States now that are 
taking care of their handicapped children in their school finance 

^^nK*Bbamma;3. In what program? 
Mr. Bill. In their school finance program. You are. 
Mr. Bradxmab. What States are takingjiare of their handicapped 

children? . t 

Mr. Bell. In the State of Utah and the State'-of Mmnesota and 
you can name some others that are doing a considerable job in this 
area. 
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Mr* BRADi:»Ai9. Thot6 are the States you aay are taking care of the 
needs of handicapped children. Now, you say they are doing a con- 
siderable job. I don't know what those words mean. 

Mr. BiTx. By **taking care of" I would say, Mr. Brademas, by 
and large they are educating the mat percentage of the handicapped 
children, well over 90 percent of those tnat are qualified. 

Mr. BmADSMAS. How many such States? 

Mr. Bill. Could you respond to that, Ed? Do you know? We could 
provide that but the point that I would like to make 

Mr. BxADSMAS. You say 90 percent? This is your thesis you are 
asserting. You should be aSle to defend it. 

Mr. Bill. I could not name the States at this point. 

Mr. Bradxmas. That troubles me. I would be very leary in all 
candor about sweeping assertions which you have no evidence to 
defend. 

Mr. Bill. Well, the point I am trving to make, Mr. Brademas, is 
if Congress as a general policy would recognize the States in their 
State finance programs when writing legislation and give incentive 
and recognition to those that are doing a good job, we would get more 
of them doing that. 

Mr. Bradimab. That is precisely the theory on which the bill now 
under consideration is based. Incentives are directly linked to the 
numbers of handicapped children being served in that State. That is 
the whole point of it, Mr. Commissioner. 

Mr. BsLL. You prohibit, Mr. Chairman, supplanting. You pro- 
hibit 8Ui)planting oi State and local funds and ' that prohibition on 
supplanting by those States that are within a few percentage points 
of meeting the total needs is the thing that is going to put the good 
States in a bind, those States that are doing a good job. As we con- 
stantly talk about equality of opportunity in education, this is a great 
responsibility on the Federal level. We ignore these fundament^ in- 
equities on tne State levels. I was just making the point that ^tosome-^ 
small extent I don't think it should be the whole bag of this BillTbut 
I think there ought to be some recognition for that. 1 don't think we 
ought to put the total burden on that bill but some place somewhere 
in the Federal legislation we have to start to recoguize that had we 
done it back in 1965 

Mr. Brademas. Come in with your bill; we would be delighted to 
look at it. I for one would be delighted to look at it. 

Mr. Bell. This is the first major bill since I have been the Com- 
missioner that I have made this point. I want to make it because we 
failed to do so. It is not for me to ai^e for what I think is going to be 

Mr. QyiE. Every formula we use would distribute money to the 
States. There is an effort to reward one against the other — I take it 
from one State to another State. Now, there may be some question 
on the formula of the number of children served, so we may be reward- 
ing the State$ that do a ^od job rather than rewarding them for doing 
a poor job. In the Mathias amendment it was the school-age children. 
So we are d^ine that at least into the States. 

Mr. BsLt. But if you cannot supplant in those instances where a 
State has a good equalization pro-am, that is by and large meeting 
the needs of their handicappea children — I want to be careful about 
not saying meeting 100 percent of the needs. If you prohibit supplant- 
ing and you appropriate the large amounts of funds that this Dili is 
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caUins for, if you begin to do that, what are those States gome to 
ap«Qa the money on? You prohibit supplanting. It is the very problem 
we talked about, Mr. Quie. Here is a place— even if it were just a small 
gesture— that would pve recognition and incentive. We would start 
to wake the State legiriators up to their responsibihties. The reason we 
have this responsibility is the long-term, long-range neglect of the 
Droarams and good school finance formulas to meet the needs ol the 
han&capped cWldren. That is why we have the bill in the first place. 

Mr.i&UD»MA8. Mr. Hall. .... 

Mr. Hali,. I have found most of this very interestmg. 

On page 4, Commissioner Bell, the first full paragraph, second 
sentence, you say, "In their haste to increase by two or three times 
the number of handicapped children sfrved it is very likely that 
education agencies will be encouraged to 'label' children with mild, 
easily remedied, handicapping conditions in increasing numbers. 

I wonder if maybe we don't instead of encouraemg maybe Pressure 
or force them in this sometimes not only at the Federal level but at the 

^^Havbg had some experience with handicapped children before 
arriving on the Hill, I must say that I come from the State of Illinois, 
by thlTway, and I thmk they rank very high far as educational 
programs are concerned, but that certainly does not mean that 1 
believe they serve the handicapped chUdren as-they should. 

In our State handicapped children were served under the Depart- 
ment of Health and the State education agency does not redeh them. 
I happen to have worked in the State institution that was operated 
under the Department of Mental Health and I find that it was cate- 
gorized as severely retarded children but I spent a great deal of my 
time tutoring children in basic arithmetic, language, spelling. You 
certainly can't tutor very handicapped children m most subjects il 
they are truly profoundly retarded. . t i. 

So I am very concerned about this and I have to say that 1 have 
some experience and I am compeUed to say that the State bureaucra- 
cies, like the Federal bureaucracies, are self-perpetuatmg and the 
children are lost in the shuffle. _ 

I think I have to say when you mention State responsibility— -and 
I aeree with the basic responsibility— does belong to the t>tate. 1 
thidt if we let some States spend their entire tax revenue on education 
that they still would not be spending the money that other btates do. 
I am concerned about that even if it is a low percent of children that 
we don't serve. , , .. 

I understood in earlier testimony that you had some reservations 
about perhaps if we were headed into the field of educational psy- 
chology, and I am not sure that it would be a bad idea for the Federal 
Govermnent to offer a little aid in the psychological end. I say that 
with the experience that I have. I have tried 2 months to get the 
State side in niinois to do a psychological profHe on two children 
and I can't get it done. It was not really their fault because they had 
assigned two psychologists to the county and I could just not get to 
them. So I am not really faulting the psychologists for that but I say 
that there is a need for psychological services when vou get outside 
the educational agencies you don't have. Other than that I appreciate 
your testimony. 
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Mr. Bradkmas. Mr. Commissioner, I have two questions that I 
would like to put to you that go back to the earlier colloquy of 
Mr. Quie in respect to the role of tne States. 

Dr. Martin, is the 5 percent that the bill provides for administra 
tive expenses adequate to meet the responsibilities that are assigned 
to the States in this program? 

Mr. BsLL. Let me just comment and then ask Ed to respond. 
Most of these percentages don't provide a large enough basic amount 
for small States; and, generally, in bills of this type if we could estimate 
» basic amount that any SUte like the State of Nevada, for example, 
a small State, would need to handle the basic administration — if we 
could ^arantee a basic amount and then go on the percentage, I 
think It would maybe meet it pretty well. I think in most States 
5 percent would reach it. 

Mr. Bradkmab. In the present act. Education of Handicapped 
Children Act, the amount, provided for administrative planning is 
not to exceed 5 percent of the State's allotment or $400,000. The 
point of my question is does the language in the present law adequately 
provide for the planning responsibihties of the bill under consideration? 
Were it to become law, would it impose upon the State education 
agencies? 

Mr. Martin. I wpuld say that the ma|or liability probably, or 
lack, would come in the area of momtorinfi;. That is really, 
Mr. Brademas, where we have the question both at the State and 
Federal level. There really are enough people to get around and 
monitor the programs. Many of the States have used the money they 
now have and don't use the maximum, though, I think they should 
put into the field of local consultants and others. So I think that there 
18 a large monitoring test. 

Now, with the 5-percent figure you beg^n to take over at the magni- 
tude of the bill, and we have not had this kind of test. I don't tlunk 
you err on the side of allowing the States to do it, that is true. Es- 
pecially small States don't speculate prnting it in though there is a 
need for supervisors and a need for local supervisors. 

On the converse side of the coin there are things which are 
administrative hi the bill itself in the sense that the planning we were 
talking about before is administrative, and like certam other things. I 
think the luie is not too clearly drawn so as to prohibit the States from 
expending a certain amount of money ha that area. I don't know, for 
example, what the committee intended with regard to the advisory 
coimcil and the development of the individual plans and some of the 
other things, how they saw those activities. Could they be paid for 
out of the programmatic funds, or would those kinds of things have 
to be lunited to the $200,000? That would be a problem. 

Mr. Bradimas. Let me ask you another related question, Mr. 
Martin. Does the bill under consideration provide enough flexibility 
to the States in carrying out their responsibilities to possibly veto 
the planning proposed by local schools? 

Mr. Martin, i ou know, when you used that word before I was 
thinking about it because it seemed to me the bill primarily seems to 
employ now a relatively automatic assurance. Here comes a local 
restriction and it says we are going to do these things th&t are laid 
out in the bill and I don't see the State as having in anyway turned 
that down. How would they? It would reside with the local school 
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■upermtendent. You say, I am going to do this in South Bend and I 
am in Indianapolis, I have to take your word for it. If you don't do it, 
we may get into a problem of cutting off funds. I don't see that there 
is any real decision to be made at the State level and it could be totally 
unsatisfactory. You say there is no way, this is a lot of balonev. But 
the States make us a good set of assurances and says this is what we 
are cmng to do. We have take their word for it. 

Mr. Bradsmas. I must say. Dr. Martin, that it certainly h^ not 
been any intention for this to be an automatic approval by the State. 
That is not the point. For example, ^tate education agency might 
well say to the local school district, ''We don't think that your pro- 
posed plan covers enough children, that the scope of it is not broad 
enough, and therefore we think that you should do what the bill also 
makes possible and consolidate with other school districts in order to 
preeent a plan that affords genuine hope of doing a really important 

Mr. Bvuu I agree with that, Mr. Brademas, and I thiii our 
responsibility in tne Office of Education will be to monitor the States 
ana see that they really do this and I agree with you on the point. 

Mr. Bradsmas. I know in my conversations with at least one 
State school officer who might be able as any in the country, I have 
discussed this particular point, and because some apprehension was 
expressed by the school officer about the passthrough provision, I 
wish to point out that the State education agencies are given an 
opportunity to consider local plans, and if they feel that the plan is 
not adequate to reject itr—and I did not regard that. Dr. Martm, as 
sn automatic rule. ^ ^ • i i i_ 

Mr. Martin. I would like to qualify what I said a little bit because, 
for example, you have on page 20 and some other places on page 19 
pretty much called that, for on page 29 you are talking about the 
detailed timetable for accomplishing the goal. So those are the thmgs 
that /will be due to us on August 21, and they certainly give an ad- 
ministrative agency some room to make judgments about the ade- 
quacy of those provisions. , a i. # 

So I don't thmk what you have here is without teeth. At the front 
end it does not speak as much about the responsibility assure that 
those plans are going to work, but we will certainly do that and have 
been domg it, that is, sending back State plans and saying we want 
general assurance that we want to see more careful nlannmg. I don t 
see that you would be going in the wroi^ direction, Mr. Chairman. 

Mr. One comment, Mr. Chairman. I am expenencmg the 

timing problems of Public Law 93-380 which was signed mAugust 
and became effective in the fiscal year that we are now m. We have 
been hard pressed to get our regulations out and have them operative 
for funding in this particular fiscal year. I notice in here that vou say 
the Office of Education has less than 120 days. I agree with that and 
wish that it were not necessary, but I know from past history that it 
has necessitated that and I think that has been the motivation that 
has been helpful in getting these regulations out. If the effective date 
of this bill could be such, because of the complexity of it, we could get 
our regulation- in place. We will need staff to admmister an act like 
this and the length of time that it takes to get civil service people 
on board. I would make a special appeal that we look at the effective 
date and see how we can get in position. 
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Mr. fiRAD£MAS. I appreciate that and I shara^your view. You will 
note that the new program contemplated in the bill becomes fully 
effective in fiscal 1978. In addition to the reasons you have just 
assigned for putting off the limitation until that date, there is another 
reason which goes to one of your critici^s of the bill which is that the 
bill is linked to the Federal funds in the bill — are linked to the numbers 
of children being served within any State, and that we put the imple- 
mentation off until fiscal year 1978 to afford the States a clear and 
present opportunity to get busy so that they don't find themselves, 
m the famuiar phrase, pe&alized. 

In other words, all flags are flying and the opportunity is there for 
them to respond to what I thought you earlier were saying to incen* 
tives that would be provided by the Federal Government. 

Thank you very much. Commissioner, and you. Dr. Martin and 
Mr. Hastings. We are very grateful to you for your time. We appre- 
ciate it and found it extremely helpful. 

Mr. Bell. We appreciate the opportunity to give it. 

Mr. Bradxmas. Tlie subcommittee will meet tomorrow at 9:30 to 
try to complete consideration of any other amendment to the bill. 

(Whereupon at 11:30 a.m., the committee recessed, to reconvene 
at 9:30 a.m., Tuesday, June 10, 1975.1 
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Depaktuent or Health, EDucAnoN, and Wbltare, 
" OrviCE OF Education, 

WaiKington, D.C., April 7, 1976. 

Ck^riZ''seU^lSub!immitUe on Education, Committee on Education and Labor. 

Moute of Repretentativei, Waihington, B.C. _ 
Dea. Mr Bbademas: I am sorry that I wiU be unable to testify before the 
Se£t Subcomm^t^ on Education^on April 10 on the need for P^'^^^'/^de'al 
fini^ciS awistance for the education of handicapped children. At that Ume l 

iSreadTcommitt^ to appear before the subcommittee on Education of the 

rcSj,^pirr titr?out i^ii°i^or^i' ^^'ri 

appearances. 

Sincerely, .j. jj ^^i^x,^ 

U.S. dmmiiiioneT of Education. 

(Frederick J. Weintraub and Alan Abeson) 
New Education Poucies ron the Handicapped: The Quiet Revolution 

The evolution to establish for the handicapped the same risj^* to an ed^^^^^^^ 
that alw^y exists for the nonhandicapped is being.fought in school board rooms, 

f«* ve^TtS «oiS is the ri^^ tTan education for all American chiflren, and 
pMulSiy t^(SS usuaUy ffin « "the handicapped," those b««»UBe of 
SiaTty»ic^ emotional, or learning P^Wems require ipecia^^educ^^ 
wm^wi Their number is estimated to be seven million °f Ji 
J^vTno educational services at all.' Further, only 40% of these eh^dren, ^1 
^whom w!S be in need of .peci|il education service, at some time during their 

minorltie» and civil rights proponents seek from the controlling majority equax 
^"•faVno'dora^ 

a poiwrless minority. "With minor exceptions, mankind s attitudes towards its 
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h»ndicspp«d population can be cbarMteriied by overwhelminK nreiudice IThe 
handicapped are lyitematicaUy iiolated from] the mainTtS o/^Md^^'^m 
anwent to modern Umea the phy«caUy, mentaUy, or emouSS^y diSabi^ hTv" 

s?^^"4Wrhi::?icM 

eauiS.erf^r'AmZH^^Plf- •^''l i*^*' Americal. public schooU are the great 
to^^^r^iJ^^i^ J^^"'^'^^'? ""^ ^ ^« 'o' handicapped chUdren; 
.SateSiS.^.ifti^'^.'^r blocked from entering the .choolhoiWdoor. The 
■trategie* ujed by »chool officials have included poetponement. exduiiion ..I. 
P^on, and outright denUl. Such incidenU conUiuS^ o^^SSSouS m^t ,u^^ 
lClI,i2ftI?"/J? ^ to provide «U children with an educatiT '^^ 
la« -Wrh'fTl^i*'?' S^*"^ u fmiuenUy the itate compulaory attendance 
^^^.u J A?"' handicapped children become compultiry nonattendance 
lawi. Typically, they provide for the exduaion of "children with bodilv or mmTtii 
condition, rendering attendance inadviiable," as in Al«Aa.Un Nev^ exdSon 
chUd's physical or mental condHi"n or iuitudeiTsuS m tS 
s^tud? ". madvisable hi. attendance at school or his appuS" to 

DoSi^i'iEllii? °l <J«»ying a public education to handicapped children by exclusion 
^ f^^ 1^}' *" « increasingly beiiTchallenged "nw b«5i 

fei^m^t^^S. nT'r'™"J ***l? ProtecUon clTuse of tfe FoSrtiSStS 

u^^^Tir^u^? U.S. Constitution, which guarantees to all the people equiS 
°[ ^ B'wcally, this means that what is done to Vome DeSole 
tTJ^ *11 person, on wual terms. Thus a state may not set^p wpK 
systems and nrocedurw for dealing with different group, of people unl^a rom- 

l^t^'^W ,^\^f^''nfi^"*^'^^''^ T «ftmoStra&d.^DuriS^rhe a 
« m^iJi^t^T'l I960., the use of the equal protection concept by the Wa^n Court 

hli^ J^nZf J^°' ^^V^* "•H»t«d in the fourteenth Amendment 

betaf mgramed into the basic fabric of American justice. "lurai 

chiWilJ!''^]?*^^ °' the equal protection concept to the education of handicapped 
^'"„'^"^.P«''hc education to reexamine the tenn "equal education^ 
^/•"u*' educational opportunity ^ a popultot concep" 
Si h ^^TmI"* ''H«»»l*t«<* 't thus: "Glee no entrance to the poo/est, the wealuSt, 
to «nbition everywhere, the field is clear, the contest fair 
wh^« !v^™^hS Education became a riie or a f^ee-for^sJ 

or flS ?U S^jMtiv^.^" resource, and equal opportunity to meet 

In the igsOs American education moved into the compensatory period. To 
paraphrase James Coleman, we said to those in the race who could not run, "We'll 
jrive you crutches we'll give you remedial reading, we'll help you nin Se 'race.'" 
Thus the concept was changed to require equal access to differing resource for 
eqiwl objective., with everyEody still coming out the same in the LT 

Today the meaning of equal educational opportunity has changed once again. 
«ow, pnnraprtUjr because of federal court activities already concluded in Penn- 
sylvania, the District of Columbia, and Louisiana, and pendinrin over 35 s^te 
?or diteg*?^je\r^^^ "^'^"^ ""^ ^ ^iffer?n7resou7ce*I 

ti^t "Kl»t-to-education movement, as this revolution to redefine equal educa- 
tional opportunity is called, is less than three years of age. A beachhead wm 
achieved in the summer and faU of 197! when the state of ^ennsylv«Sii2 cnte^ 
into a court-approved consent agreement with the plaintiff, the Pennsylvania 
Association for ftetarded ChUdren (PARC) and 13 mentally retwded chfldren if 
llhnnl^^ff * k° T*"* reprwenting themselves and the class of aU other retarded 
children of sc hool age in the sUte.» The suit had been brought in January, 1971, 

« AlMk. BUtntw, Tltl* 14, Ch. 10 

•N«rada ^iMU Itatatct, BMtl'a U2.0»6 (1M». 
PilS, liu) ^-'^ ^f^rimn KiM (N«w Tork: Oxford DnlT»rilty 

Mi^7jii:SXi,',rl^U.'^SS1^. »J»e.tlon.I Opportnnltr." Barv^r4 

(■!d*i5TiM1)! ^•••"'^ f'' trt»r*** OMUM,, r. jCi^lSuS?. m F. gupp. 1257 
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•Csiart ibM Commonweidth of Penn.ylv«iim for the .Ute'. failure ^ P^^^ 

to m frw public eduomUon for .U ret«ded 
SSmI the .Ute tecretwie. of educmtion and pubbo weWwe, the SUte Bow-d of 
Edu«!tionr»nd 1» n«n»d Khoo\ dittriot., repnwmting the dw. of of ^^^^^ 

'^^T^tH^^b^^^^mtp panel in the E«tem Penn.ylv«ii. U.8 DU- 
UilrA S^ficily 5ue.tione?l public policy « expre«ed in law J«d pohoe, 
I^^nnAiiM which excluded, postponed, or denied free acceis to public educauon 
tiS to Mh«S"JS meSt^y retarded childrW who could benefit from .uch 

aSwt witoewei te.tified, focusing on the following major pointa: 
l!^S^pro>rtrion of syttematic education programi to mentally retarded children 

**2.'a&o?S5ot be defined «.lely a. the provision of «»de««o expenen«« 
to ohn*en. Rather, education must be seen as a contmuoua H«««*„^yj5j?n 
todividuida learn to cope Mid function within their environment. Thus, for onUdren 
to iSJm to clX Mdfeed i« a legitimate outcome achievable through 

"3'^The**SiSi?'XJrdmdren are provided with educational experience., the 

mater the amount of learning that can be predicted. . 

Tto or^Trovided that thi sUte could not apply any aw *»""P"*: 
ooneterainate, or deny mentaUy retarded children access to a publidy ^^PP^rted 
SdSwttoS^ induXg a pubUc school program, tuition or tuition maintenance, and 
hSS>^iidlMSion. By OctobeV 1971, the plaintifT children were to have 
«^v3u«tedWl placed in programs, and by September 1972 sll retarded 
Sd,^ brtwiS ihe^K^^f « aSd fl weie to be provided a publicly supported 

***L^ri^tTict« providing preschool education to any chUdren were required to 
prw^de SlTi^e'for mentJ&y retarded chUdren. The decree also •jjtea that it 
w« WgUVd«Sable to educate these children in a program i*et^hat pro- 
^edtono^dicapped chUdren. Further requirementa 'ncluded the aMignmm^ 
rf^S>S^^rol edSwtional propams in state »e^»»»» i 
Sute^pwtment of Education, the automatic reevaluation of idl f^dren placed 
o^hoSund instruction eve^ three.months, and a «chedide that wouW le^dj^ 
the nUcement of aU retarded children in programs by September 1, 1972 
two mlSI^ww* appointed by the court to oversee the plans to meet the require- 

"rh^'^ di^"d Kut^me of the Pennsylvania Association fc^ Riardsd 
nkSSSSJ iSrSl "onrcrf tho«e things" or said "let's wait and see what 

orooimHowever, in noL of these cases were tuition grants P«>v>ded. 
•^^KstoJy rf event, involving the city and the attorneys Pl^W 

^sttr 20 1971, the court issued a stipulated agreement and order that 

'''ir^Tli nLiSd Steff? must be provided with a publicly supported education 

By'Se^s'ai^e date, the defendants had to provide a list showing every child 

^l^'^TyT^n^StW-dSi^^S^^ to identify aU 

othir member, of the clas. not previously known. 

»««MT.SMr< •/ MMt-ttm* of D.O.. MS ». laPV. M* (D.D.C. IWa). 
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on JwiSSTal^lOT^^^^ ^^'^ ^ rwulting in plaintiffi filing 

i^S^deir^V^i!?/' ^I'^ct Wj»kddy issued such an order 

»ffI&S^rf*Jo^ri»?^!^.'?if.°^ be impo«ible for them to 

feoniin^i^Xwhfre fnd^^^^^^ 

Nvwjist of Npw Yn^t^r. *°°J** commissioner of education, Ewald B 

feaSon^'o&dicS;^^^^^^^^^^ P""'" ^"''"y regarding'the pubUc 

whicrth,^elS.^°'Jf°* ««R«=to' public policy is that it determines the degree to 
8*rli«i Wh^n^vT be vulnerable to abus« from those who protSe the 

S^t frvr individual, handicapped or not-is de- 

PoK^^fU^^^^^^^^^ Son's^^l'S 
of local school admin strators bv Jhe court concerned thi Znne?"n whKhlv 
m«le decisions to exclude the plaintiff children from an edSoi. Ve response 

:otX cru'LiSS wThU"s?horo^fficTals^'lle^,TeiS \^1^PfF^^. 
^ponded incre/ulouslv and quickly ^tabl bed the rfgW^VcfirTn'toThe 
Cendmentrwh''*"'"^ due process '(in accordance with^the Fihh and Fourteenth 
In fh? pJ^l/- changes in their educational status were proposed 

In the PARC consent order, the definition of "change in educational statute 
ittlrTr'°fS* °' "assignment based on the fact that thrchnd°rmentally 
retarded or thought to be mentaUy retarded, to one of the foil oXb ed.^^atinn„^ 
assignments: regulaT education, special education, or to no Snment or f?om 
one type of special education to another." The order further Hs^s 23 /nppffi^ 
steps requirfe d to meet the due process requiremente ^ 

>*New Hizleo AttorniT acniral'i OplnJon, nMAO 71-125 (1871) 

UC 17 u 
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Some qI Uiom requirtmenta include: , 

1. Providing written notice to parenta or guardians of the propoted action. 

2. PY0visiv2> in that notice of the ipecifio reaaoni for the proposed action and 
the land authority upon which such actions can occur. 

Z, ftovieion of information about alternative education opportunities. 

4. Provision of information about the parent's or guardian's richt to contest 
the proposed action at a full hearing before the state secretary of education or 
his (uNdgnate. 

5. Provision of information about the purpose and procedures of the hearing, 
including partnt's or guardi&n's rif^t to counsel, cross examination, presentation 
of independent evidence, and a written transcript of the hearing. 

6. Provision for the scheduling of the hearing. 

7. Indication that the burden of proof regarding the placement recommenda- 
tion lies with the school district. . . ^„ 

8. Right to obtain an independent evaluation <^ the child, at public expense 
if necessary* 

These procedures, or ones like them, are frequently associated with the right- 
to-sduoation revolution. For example, they have been spelled out by the courts 
in MilU and in Uhanks v. Spsofi >• in LouUiana; by the lejdslaturo in Massa- 
chusetts and Tennessee; and by the State Department of Education in Colo- 
rado.'* In addition, a bill pending in the U.S. Congress contains similar provisions." 

Some public educators have responded to these clear mandates as a violation 
of their professional prerogative. Clearly, however, the new public policy recojpises 
the inappropriate manner in which educators have often made rdevant decisions. 
The new policy reflects the belief that the type of education to be provided to a 
child is just as significant a decision as whether a person is innocent or guilty 
of a crime, because both decisions will influence the individual s entire future. 
The decision to place or not to place a child in a program for the mentally retarded 
ia not only a decision about what happens to him today, but his whole future; 
and thus the child and his family must have recourse to challenge the appro- 
priateness of the schoors recommendations. 

In all instances the courts have not only ruled that handicapped children are 
entitled to a free public education, but are also entitled to an education appropriate 
to their needs. It is possible to see educational placement of children as a con- / 
tinuum. At one end are those placements that are totally normal— e.g., a regular / 
classroom. At the other end are those that are highly abnormal— e.g., an institUy 
tion. The courts are requiring schools to folio policies of least restrictive place 
menu. This requires that the settings in which educationalprograms are providj^ 
to handicappea children be as close to normal as possible. The order in Letmnkfy. 
8pear4 specified that "all evaluations and educational plans, hearing^, and deter- 
minations of appropriate programs of education and training . . . shall be ihade 
in the context of a pre8Umptic)ji that among alternative programs and Olans, 
placement in a regular public school class with the appropriate support-services 
IS preferable to placement in special public school classes ' and so on. Always, 
the concern is to maintain the child in that setting which is most normjjl and in 
which he can learn most effectively. . / 

Much has been written about the *aabeling*' dilemma in American education. 
Labels are often used to justify isolation and discrimination against children. 
Appropriateness and its due process procedures will not eliminate labels, but they 
do require that when applied, labels must be accurate. Due process will contribute 
substantially to prevention of incorrect labeling, which is often followed by in- 
appropriate educational placement. 

Labeling has also been the subject of litigation. In January, 1970, a suit was 
filed in the District Court of Northern California on behalf of nine Mexican- 
American students, ages S to 13." The children came from homes in which 
Spanish was the major language spoken. All were in classes for the mentally 
retarded in Monterrey County, California. Their IQs ranged from 30 to 72, 
with a mean score of 63.5. When they were retested in bpanish, seven of the 
nine scored higher than the IQ cutoff for mental retardation, ahd the lowest 
score was three points below the cutoff line. The average gain was 15 points. 

iM L^mnkM r 8w§art. Clril No. 71-2S97 (B.D. La. April 24, 1»73). _ ^ ^ ^ 

S^SjS^/^ tiu 7dili<S;*^ of th0 liandteappedChUdren'i Act, D«p*rtment of Bduca- 

^^•ll^ WuStfon^f5?*All Htndictpp«d Act. U.S. Senate, introduced Jan. 4. 1978, by 

^^^Diilt\^8tate Board of Education, Civil No. C-70, 37 37 BFP (N.D. Cal. Jan. 7, 1970 
an)v|sBSl8. 197S). 
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The plAjntilfi chArged that ihu tetUng procxidures utiliied for placement were 
preiuma^, beoavuie the tcata placed heavy/ emphaais on verbal gkilla requiring 
faciUty with the EngUiih language, the qu^Uons were culturally biased, and the 
iSS^fJ?" itimdardiied on Americans. The plaintiffs further 

pointed out that jn ^^Monterttjy County, SpanUh sumamed students constitute 
about 18.5% of the student population, but nearly one-third of the children in 
educable mentally retarded closes." 

Studies by the California State Department of Education corroborated the 
inequity. In lMfr-«7, of 85.000 children in classes for the educable mentaUy 
retarded m California, children with Spanish surnames comprised 26% while 
they accounted for only 13% of the total school populaUon. 

The plainUffs sought a class action on behalf of all bilingual Mexican-American 
chUdren then m claaMt for the educable mentally retarded and aU such children 
in <»npr of mapproprUte placement in such classes. On February 6, 1970, a 
supuiatea agreement order was signed by both parties. The order required that: 

1. Children are to be tested in their primary language. Interpreters may be 
used when a bilingual examiner is not^available.- ^ ^ ^ 

2. Mexican-American and Chinese children in classes for the educable mentaUy 
retarded are to be retested and evaluated. 

^^ ^^^Spedal efforts are to be extended to aid misplaced children readjust to regular 

4. The state will undertake immediate efforts to develop and standardise an 
appropriate IQ test. 

Another important case in this area was Larry P, v. RiUt, « fJed as a class 
action in late 1971 on behalf of six black, elementary-school-aged children at- 
tending class in the San Francisco Unified School District. It was alleged that 
ther had bm inappropriately dasiofied as educable mentally retarded and placed 
and retained in cusses for such children. The complaint argued that the children 
w«re not mentally retarded, but rathsr the victims <rf a testing procedure which 
failed to recogmse their unfamiliarity with white middle-class culture. The tests 
Ignored the learo^ experiences the children may have had in their homes, the 
com^aint said. The defendanUl included state and local school officials and board 
members. 

It was alleged that misplacement in classes for the mentally retarded carried 
a vugma and a life sentence wf illiteracy." Statistical information indicated that 
in the San Francisco Unified School District, as well as the state, a disproportionate 
numb«r of black children wwe exfroUed in programs for the retarded. It was further 
pointed out that even though code and regulatonr procedures regarding identifi- 
caUon, olassificaUon, and placement of the mentally retarded were changed to be ' 
more effective, inadequacies in the processes still existed. 

On June 20. 1972, the court enjoined the San Francisco Unified School District 
from ^Mong black studenU in classes for the educable mentally retarded on the 
basis of IQ teste as currently administered, if the consequence of using such tests 
IS njcial unbalance in the composition of EMR classes. 

The DubUc poliC3r shift represented by judicial decrees and new legislation 
caUing for the provision of appropriate education in the least restrictive alternative 
educaUonal placement as determined through due process has set the stage for 
another aspect of the "quiet revoluUon." That aspect is: Appropriate education 
reamres individual program planning for each child. 

The individual plan would be one jointly determined and agreed to (in wriUng) 
bv the child, his parents, and the public schools. The agreement would cite the 
pbjecUves to be achieved with the cmld, the resources (dollars, personnel, mater- 
ials, space, time) to be allocated, a schedule for attainment of the objectives, and 
^Jf}^ «v»luaUon attainment. The agreement might also specify parental and 
?'H!°.°*i^*iS."°'^:,4i**^^°'^y' the agreement might bind third parties who con- 
tnbute to the child's learning; for example, a localagency that provides physical 
therapy. If the objecUves are met, then a new plan is created; if not, then the 
plan IS renegotiated to employ new strategies. This should keep children from 
remaining in inappropriate propams. 

Public policy largely determines how society will perceive a class or group of 
mdividualB. Thus the nation's policies regarding handicapped children by and 
large have cumulaUvely produced the negaUve image of ihcue children. Society's 
negative view of the handicapped is developed when such children are excluded 
from the schools of all other children, confined to distant out-of-sight human 
warehouses, and refused access to airplanes, driver's licenses, and employment, 

«Xsrry F. t. JNIm, QtU Ks. C-71-MT0, UM W. tsppi ItOi (N.D. CfaL. l#Tg). 
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■tricUy on the basis of their handicap. U.S. Senator Harrison A. Williams of 
New Jersey recently discussed his own feeling of discomfort when associating 
with handicapped people. When conducting hearings on the education of the 
handicapped, Ae reidised that during his education he did not attend school with 
handicapped children." Senator Williams wondered how, then, as adtilts we can 
behave positively toward the handicapped. How can persons be asked to employ 
the handicapped and live with the handicapped when they grow up in an educa- 
tion system where they have no contact with handicapped people, where thev are 
told the handicapped are different and that they should be segregated? If we 
truly wish to be a society that respects differences, then the place to start is in 
our schools. It is sepseless to teach respect for individual differences in an educa- 
tional environment laced with policies to the contrary. Ml * 1 
Finally, public policy influences how a class or group o|-individuals will feel 
about themselves. Imagine the self-perception of a child "who is repeatedly told 
he is different, unusual, and doesn't belong, hence Uiprevented from living like 
his peers by formidable public policies and procedures. While the paychologista in 
Califcania who tested En^ish-speaking chil I en in Spanish probably did not perceive 
themselves as part of a conspiracy aKJ.m8t Mexican- American children, their 
actions could have conveyed that imagr u ^he children, their families, and their 
communities. The phild who is suspender jm school for what may be a good rea- 
son, bwt without being provided due process, may learn that this is a society not of 
law but one ol arbitrary and capricious tyrants. The child in a wheelchair who 
must attend a special school for no other reason than the fact that a flight of 
stairs bars entry to the neighborhood school is learning that this is, in fact, a very 

hostile society. ^ ^ . . . .,, i ^ i.- i 

Yes, a quiet revolution is occurrmg. At the mmimum, it wiU make educational 
opportunity a reality for all handicapped children. At the maximum, it will make 
our schools healthier learning environments for aU our children. Thus far the 
revolutionaries have been the courts, the legislators, the school boards. Now it la 
time for us educators to make it our revolution. 



Prepared Statement of the American Occupational Therapt Association 

The American Occupational Therapy Association appreciates this opportunity 
to acknowledge the significant contnbutions by the Select Subcommittee on 
Education and its Chairman, the Honorable John Brademas, in extending educa- 
tional services to all handicapped children. We should like to submit for the 
record the following oflScial statement by our organisation on our special concerns 
in the field of education for the handicapped: . , . • . 

The American Occupational Therapy Association represents a health profession 
dedicated to the concept that every individual is entitled to maximum oppof- 
tunities to develop and utilise his/her abilities and that every effort should be 
made to minimise the disabling effects that illness, injury, mistakes of nature or 
environment have on the individual's ability to achieve fi productive and satisfy- 

'"^he AOTA strongly supports the philosophy of providing and ensuring non- 
discriminatory educational opportunities for all children and handicaps and/or 
handicapping conditions. Provision of such educational opportunities require a 
change from the traditional definition of education as it relates t9 academic 
achieveme'it to a broader concept concerned with total human functioning. 

Cognitive development does not proceed from a vacuum; it is based on early 
sensory-motor learning. The occupational therapist is concerned less with specific 
education of the child than with preparing the child for learning and sustaimng 
that learning readiness in the educational setting. The occupational therapist 
guides the child in posutral reactions and the mastery of physical control essential 
for writing and othe? skills. Concern is for gaps or lags in the total development 
of the child and the focus is primarily on the child's approximation of normal 
development in all spheres. The purpose is not to teach the basic cognitive skills 
but to provide sensory-motor experiences that the disabled child is not likely to 
achieve spontaneously. Through the study of physiological sciences and abnormal 

•Hwlnfs before the Subcommittee on Htjadlctpped erf the Comm 
Public Wrifart, United SUtes Senate on S.^ 89», S. «, S. 84. S. 808, Wtshlnfton. D.C.. 
iutth 20. 21. 21. 197a, and Newark, N.J., April 9. 1978. 
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conditions in all ^ystenis of the body, the occupational therapist is able to diM- 
tmguish neuro-physiological limitations from tho.se which might be euviron- 
mentaUy imposed. Evaluations of the child's strengths and limitations provide 
information for the special educator and others involved with helping the child 
"???""?^*,^ ^^^/^^r potential. The role of the occupational therapist is to prepare the 
child to function independently in those areas iu which master v is possible and to 
provide adaptations for independent functioning as thev are demonstrated to be 
essential. 

As a health profession organization whose practitioners provide prevention 
A^'T A ^^^'^ "^^P.J^^^^ce services, as well as remediation and rehabilitation, the 
AO 1 A IS especially concerned with : 

.i^^l J^I ^.^^^y screening and evaluation of pre-school children to 

Identify developniental lags, deficits and/or behaviors which may interfere with 
the child 8 ability to learn and function m the school experience. If children with 
special needa as weU as those with the more obvious physical and mental 
handicaps, can be identified and intervention begun before school age, much can 
be done to facilitate preparation and readiness for school and reduce the "labelling*' 
produce such destructive results for the 'labelled" child. 

(2) The inadequate provision for Qualified non-teaching professionals to provide 
the necessary evaluation and remedial programming resources. While classroom 
teachers maAr be famihar with the concepts and principles of education for the 
handicapped, they cannot be expected to work unassisted toward identification 
and remediation of specific deficits, nor can they effectively use classroom time 
to do this. It is not realistic to expect the teacher to'be knowledgeable and expert 
in reco^mng, diagnosing, and remediating all problems which may exert tremen- 
dous influence on the child's ability to utiUie or capitali«e on educational oppor- 
tiuwtiM and experiences. Such expectations tre unfair to the teacher, especially 
wiien sUch problems have as their source a primary neurological, sensory, motor 
or developmental base. 

(3) Recognition of the difficulties inherent in integrating children with special 
needs into an already established culture and system, and the need to appreciate 
that peer- and self-acceptance evolves from an understanding and respect for 
differences. ^ 

(4) The limited understanding and support from some school administrators 
wmcn deprives teachers of the consultation and resources which would enable 
them to better deal with the special child in the regular classroom. This situation 
19 frequently compounded by school boards' and parent groups' lack of recogni- 
tion that they should provide consulting and direct care resources to teachers and 
chilwcn, particxilarly when those resources are not seen as directly affecting 
teacning/learmng activities. Too frequently, such resources are viewed as extraneous 
and ape the first services to be eliminated when budgets are cut. 

Architectural barriers in school buildings wWch preclude adequate and non- 
msCTiminatory integration of the child with a handicap or handicapping condition 
Into regulap dusrooms. 

(6) The need for a sensitive balance of shared and separate learning experiences 
determined on the basis of the varied and changing needs, abilities and limitations 
of the child. 

In view of these concerns, the AOTA strongly encourages those agencies and 
oraanitations concerned with education for the handicapped to consider the 
following actions as crucial in realising the goal of a viable, integrated education 
f 0r all children : 

J 0) Contijiue to promote the concept of integrated educational experiences 
for all children but with realistic expectations of classroom teachers and their 
rfesponsibilities to tdl children; 

; (3) Assist administrators, school boards, and parent groups to understand the 
necessity of providing resources to teachers so that chfidren with special needs 
can orofit from an integrated educational experience; 

(3) Recognise and support of the use of resources (consultants, non-teaching 
professionals, such as occupational therapists) ; 

W Provide special adaptation of the physical environment and develop and 
provide assistive devices for the child to maximise functioning in the classroom 
and in the school setting; 

(5) Promote and support model programs, which can be replicated, to help 
teaghers and non-teaching health care professions work effectively together* 

(«) peydop educational materials and programs for chUdren, parents, teachers 
Md administrators to help them stress the similarities and understand the dif- 
ferences among all children in order to reduce potential discrimination; 

ERIC ' I8d 
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(7) Challenge the prevailing concept that consultants and/or non-teaching 
health professionals must be teacher-certified to work within the public school 
system, particularly in that their responsibilities are to help special children 
acauire and retain readiness for learning; and 

(8) Publicise programs now in existence which are providing assistance to public 
school teachers. 

In conclusion we should like to recogniie the substantial progress made by the- 
Mrd Congreii in the adoption of P.L. 93-380. We fully support your continuing 
«iffort to extend and improve educational services for the handicapped. 

Status of State Education Programs for Handicapped Children 

(Compiled by the Council for Exceptional Children) 

ALABAMA 

At present, there are in Alabama, a great many handicapped children who are 
not receiving an appropriate public education. Data coUected for the 1971-72 
school year by the Alabama State Department of Education indicates that out of 
a total of 111,149 handicapped children, only 22,334, about a fifth, were receiving 
a public education designed to meet their needs. Projections done by the Depart- 
ment for the 1972-73 school year predicted that while an additional 6,000 handi- 
capped would be served there would still be over 80,000 children waiting for their 
opportunity to receive a meaningful public education. In considering this situa- 
tion, it must be emphasised that law is presently in force in Alabama mandating 
that all eligible handicapped children be provided with an appropriate education 
by 1977. 

ALASKA 

At present, there are in Alaska a great many handicapped children who are 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the AJasfca Department of Education indicates that out of a total 
of 5 050 handicapped children, only 1,875, less than 40 percent, were receiving a 
pubLj education designed tn meet their needs. Proiections done by the Depart- 
ment for the 1972-73 school year predicted that while an additional 125 handi- 
capped children would be served there would stiD be over 1,700 children waiting 
for their opportunity to receive a meaningful public education. In considering 
this situation, it must be emphasized that law is presently in force in Alaska 
mandating that aU eligible handicapped children be provided with an appropriate 
education. 

ARIZONA 

At present, there are in Arizona a great many handicapped children who are 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the Arizona Department of Education indicated that 27,381 
handicapped children, out of a total of 40,059, close to 70 percent were not receiv- 
ing a public education designed to meet their needs. Projections done by the 
Department for the 1972-73 school year predicted that while an additional 4,|)00 
handicapped would be served there would still be over 23,000 children waiting 
for their opportunity to receive a meaningful public education. In considering 
this situation, it ^ust be emphasized that law is presently in force in Arizoha 
mandating that all eligible handicapped children be provided with an appropriate 
education by 1976. Despite the large number of children still needing service, 
state appropriations for the education of the handicapped increased only $2.5 
million from 1971-72 to $5.6 million for the 1973-74 school year. 

ARKANSAS 

At present, there are in Arkansas a great many handicapped children who are not 
receiving an appropriate education. Data coUected from the Arkansas State 
Department of Education indicates that, as of the past school year, only 22.8 
percent of the handicapped school age population were being served. 53,118 
additional handicapped children need the opportunity to receive a meaningful 
public education. As indicated in its annual report to the Governor, the State 
Department of Education estimates that 3,700 additional teaching units costing 
approximatelyL?! 0,000 per unit are required to meet this need. Although it is an- 
ticipated that some additional funds may be forthcoming from the state, it will 
represent a relatively small contribution to the overall necessity for 37 million 
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additional dollars. In considering this situation, it must be emph&siied that law 
is presently in force in Arkansas mandating that ail eligible handicapped children 
be provided with an appropriate education by the 1979-80 school year. 

CALIFORNIA 

At present thfiTfi^e in California a great many handicapped children who are 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the California Department of Education indicates that out of a 
total of 1,141,080 handicapped children, only 321,760 children, significantly less 
than half, were receiving an education designed to meet their needs. Projections 
done by the Department for the 1972-73 school year predicted that the total 
number of handicapped children to be served would be little different from the 
1971-72 level of service. In considering this situation, it must be emphasized that 
Uw is presently in force in California mandating that all eligible handicapped 
children be provided with an appropriate education. The educational dilemma 
fftcin| California's handicapped cnildren and their families had been considered 
sufficiently serious to lead to the filing of at least four right to education lawsuits. 

COLORADO 

At present, there are in Colorado a great many handicapped children who are 
not receiving an appropriate public education. Statistics gathered by the Colorado 
Department of Education for the school year 1972-73 snowed that of tht^ 91,060 
handicapped children in the state only 34,388, or slightly more than one-third, 
were receiving needed special educational services. In considering this situation, it 
must be emphasised that with the passage of H.R. 1164 by the legislature, Colo- 
rado has mandated that appropriate public education services must be provided 
to all eligible handicapped cnildren bv September, 1976. The educational dilemma 
facing Colorado's handicapped children and their families has been considered 
sufficiently serious to lead to the filing of a pending class action right to education 
lawsuit in the Federal District Court in Denver. Colorado Anociation for Retarded 
Ch''2renw, Colorado (Civil No. C-4620 D. Colo., FUed Dec. 22, 1972). 

CONNECTICUT 

At present, there are in Connecticut a great many handicapped children who 
are not receiving an appropriate public education. Data collected for the 1971-72 
school year by tne Connecticut State Department of Education indicates that out 
of a total of 99,866 handicapped children, only 35,544, less than 40 percent, were 
receiving a public education designed to meet their needs. Projections done by 
the Department for the 1972-73 school year predicted that while an additional 
4,000 handicapped would be served, there would still be over 50,000 children 
waiting for their opportunity to receive a meaningful public education. In con- 
sidering this situation^ it must be emphasised that law is presently in force in 
Connecticut mandating that all eligible handicapped children be provided with un 
appropriate education. 

DELAWAR£ 

At present, there are in Delaware a great many handicapped children who are 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the Delaware Department of Public Instruction indicates that out 
of a total of 15.722 himdi capped children, only 8,351, slightly over half, were 
receiving a public education designed to meet their needs. While projections 
done by the Department for the 1972-73 school year predicted an additional 
2.000 children would be served, there would still be over 6,000 handicapped ^ 
cnildren waiting for their opportunity to receive a meaningful public education.; 
The educational dilemma facing these children has been so severe that in 1971; 
Catholic Social Services, Inc. of Delaware filed an administrative action against 
the State Board of Education to obtain an education for three handicapped chil- 
dren excluded from school (filed August 24, 1971)4 Since that time discussion has 
bee^^curring throughout the state about the possibility <}f filing a class action 
righttif Mucation lawsuit against the state. 

FLORIDA 

At present, there are in Florida, a great many handicapped children who are 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the Flonda State Department of Education indicates that over 
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34,000 out of a total of 139,903 handicapped children were not receiving an 
education designed to meet their needs. Projectiops done by the State Department 
of Education for the 1972-73 school year indicated little change from the 1971-72 
school year. In considering this situation, it must be emphasiied that law is 
presently in force mandating that all handicapped children be provided with a 
public education. Of importance also is that in the just concluded session of the 
fegiilature, this mandate was extended to include profoundly retarded children. 

GEORGIA 

At prwent, there are in Georgia a great many handicapped children who are 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the Georgia Department of Education indicates that out of a 
total 127,864 handicapped chUdren, only 65,061, about half, were receiving a 
public education dcsipicd to meet their needs. Projections done by the Depart- 
ment for the 1972-73 school year predicted that while an additional 11,000 
handicapped would be served there would stUl be over 50,000 children waiting 
for their opportunity to receive a meaningful public education. In considering 
this situation, it must be emphasised that law is presently in force in Georgia 
mandating that all eligible handicapped children be provided with an education. 

HAWAII 

At present, there are in Hawaii a great many handicapped children who Me 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the Hawaii Department of Education indicates that only 9,106 
handicapped children, out of a total of 19,590 children, le«s than half, were 
receiving an education designed to meet their needs. Projections done by the 
Department for the 1972-73 school year predicted that the total number of 
handicapped children to be served would be little different from the 1971-72 
level of service. In considering this situation, it must be emphasiied that law is 

Cresently in force in Hawaii mandating that all eligible handicapped children 
e provided with an appropriate education. The educational dilemma facmg 
Hawaii's handicapped children has been considered sufficiently serious to lead 
to the filing of a class action right to education lawsuit in Hawaii {Kekahana v. 
BumM, avii No. 72-3799, D. Hawaii). 

IDAHO 

. At present, there are in Idaho a great many handicapped children who are not 
receiving an appropriate public education. Data collected for the 1971-72 school 
year by the Idaho State Department of Education indicates that out of a total 
of 36,561 handicappjed children, only 8,395, about a fifth, were receiving a pubhc 
education designed .to meet their needs. While projections done by the Depart- 
ment for the 197^-73 school year predicted that an additional 1700 children 
would be served, there still would be over 25,000 handicapped children waiting 
for their opportunity to receive a meaningful public education. In considering 
this situation, it must be emphasiied that law-is presently-4n~force- i n Id ah o 
mandating that all handicapped children be provided with a public education. 

ILLINOIS 

U present, there are in Illinois a great many handicapped children who are not 
rec *ving un ttppropriate public education. Data collected for the 1971-72 school 
Vf r by the Office of the Superintendent of Public instruction indicates that 
74,504 handicapped children, out of a total of 183,381 children, about 40 percent 
were not receiving a public education designed to meet their needs. In considering 
this situation, it must be emphasized that law is presently in force in Illinois 
mandating that all eligible handicapped chUdren be provided with an appropnate 
education. Despite the large number of chUdren still needing service, state appro- 
priations for the education of the handicapped increased only $16.4 million from 
1971-72 to $73.3 million for the 1973-74 school year. 



INDIANA 



At present, there are in Indiana a great many handicapped children who are 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the Department of Public Instruction indicates that 58,492 handi- 
capped children, out of a total of 145,091 children, were not receiving needed 
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special education services. Projections done by the Department for the 1972-73 
school year predicted that the total number of children to be served would be 
little different from the 1971-72 school vear. In considering this situation, it must 
be empliasiied that state law presently in force in Indiana mandates that an 
appropriate public education must be provided to all eligible handicapped children. 

IOWA 

At present, there are in Iowa a great many handicapped chOdren who are not 
receiving an appropriate public education. Data collected for the 1971-72 school 
year by the Iowa Department of Public Instruction indicates that out of a total 
of 94,731 handicapped children, only 36,521, less than 40 percent, were receiving 
a public education designed to me«t their needs. Projections done by the Depart- 
ment for th6 1972-73 school year predicted that while an additional 7,000 handi- 
capped would be served, there would still be over 50,000 children waiting for 
their opportunity to receive a meaningful public education. In considering this 
situation, it must be emphasized that law is presently in force in Iowa mandating 
that all eligible handicapped children be provided with an appropriate education. 
Despite the large number of children itiU needing service, state appropriations 
for the education of the handicapped increased only $3.7 million from 1971-72 
to $7.2 million for the 1973-74 school year. 

KANSAS 

At present, there are in Kansas a great many handicapped children who are not 
receivmg an appropriate public education. Data collected for the 1971-72 school 
year by the Kansas State Department of Education indicates that 26,853 handi- 
capped children, out of a total of 54,566 children, about half were not receiving 
a public education designed to meet their needs. Projections done by the Depart- 
ment for the 1972-73 school year predicted that while an additional 2,000 handi- 
capped would be served, there would still be close to 25,000 children waiting for 
their opportunity to receive a meaningful public education. In considering this 
situation, it must be emphasised that law is presently in force in Kansas mandating 
that all eligible handicapped children be provided with an appropriate education 
by 1979. Despite the large number of children still needing service, s^tate appropria- 
tions for the education of the handicapped increased only $2.4 million from 1971- 
72 to $6.1 million for the 1973-74 school year. 

KENTUCKY 

At present, there are in Kentucky a great many handicapped children who are 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the State Department of Education indicates that only 24,336 
children out of a total of 78,386 handicapped children, less than a third, were 
receiving an education to meet their needs. Projections done by the Department 
for the 1972-73 school year suggest that close to 40,000 handicapped children, 
about half, would receive specially designed services. In considering this situation, 
it must be emphasized that law is presently in force in Kentucky which requires 
that all handicapped children be educated by September, 1974. The educational 
dilemma facing Kentucky's handicapped children and their families ha-'^ been 
considered sufficiently serious to lead to the filing of a pending class action right 
to education lawsuit in the federal district court in Frankfort, Kentucky Associu- 
tion for Retarded Ckildrenj et al. v. Kentucky State Board of Education (Civil 
Action No. 435, E. D. Ky., filed Sept. 6, 1973). 

LOTJIBIANA 

At present, there are in Louisiana a great many handicapped children who are 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the Louisiana State Department of Education indicates that out 
of a total of 122,344 handicapped children^ only 45,056, less than 40 percent, were 
receiving a public education designed to meet their needs. Projections done by 
the Department for the 1972-73 school year predicted that while an additional 
5,500 handicapped would be^ served, there would still be over 70,000 children 
waiting for their opportunity to receive a meaningful public education. In con- 
sidering this situation, it must be emphasized that law is presently in force in 
Louisiana mandating that all eligible handicapped children be provided with an 
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appropriate education. You will be interested to know that the educational di- 
lemma facing Orleans Parish mentally retarded children and their families was 
contidered sufficiently serious to lead to the filing of a successful cIms action 
right to education lawsuit, Lebank* v. Spean, (60 F.R.D. 155, E.D. La. 1973) 
on behalf of all the Parish's mentally retarded children. Despite the large number 
of children still needing service, state appropriations for the education of handi- 
capped increaaed only $8 million from 1971-72 to $20 -million for the 1973-74 
Bcnool year. 



MAINE 



At present, there are in Maine a great many handicapped children who are not 
receiving an appropriate public education. Data collected for the 1971-72 school 
year by the Maine Department of Education and Cultural Services indicates that 
only 6,758 handicapped children, out of a total of 30,743 children, less than a 
fourth, were receiving an education designed to meet their needs. Projections done 
by the Department for the 1972-73 school year predicted that the 1971-72 level 
of service would be extended to only an additional 3,000 children still leaymg 
about 20,000 handicapped children waiting for their opportunity to obtain a 
public school education. In considering this situation, it must be emphasised that 
law is presently in force in Maine mandating that appropriate educational services 
be provided to every eligible handicapped child. You should also know that the 
amount of state appropriations available for the education of the handicapped 
for the 1973-74 scnool year was $1.5 riiillion, an increase of only $200,000 smce 
the 1971-72 school year. 

MARYLAND 

At present, there are in Maryland a great many handicapped children who are 
not receiving an appropriate pubhc education. Data collected for the 1^71-72 
school year bv the Marvland Department of Education indicates that 57,880 
handicapped children, oiit of a total of 123,639 children, close to half, were not 
receiving a public education designed to meet their needs. Projections done by the 
Department for the 1972-73 t^chool year predicted that the total number to be 
served would be little different than the 1971-72 school year level of service. 
In considering this situation, it mu^t be emphasized that Maryland presently 
has law in force mandating that all eligible handicapped children must be provided 
with an appropriate public education by 1079. That date, however, has been set 
aside as a result of a decision in a class action right to education lawsuit, Mar^^^^ 
Association for Retarded Children v. State of Maryland (Equity No. 100/182/77676, 
Circuit Ct. Baltimore City, Maryland, May 3, 1974), in which the court pro- 
claimed that aU children have the right to an education which must be provided 
by September, 1975. 

MASSACHUSETTS 

At present, there are in Massachusetts, a great many handicapped children who 
are not receiving an appropriate public education, I^ata collected for the 1971-72 
school vear bv the Department of Education indicates that 45.152 children out of 
a. totafof 108,613 handicapped, less than half, were receiving an education to 
meet their needs* Projectioiis done by the Department for the 1972-73 school 
vear stigKCsted little change from the 1971-72 school y^^ar In considering this 
Situation, it must be emphasized that with the passage of Chapter 766, partia ly 
motivated bv a class action right to education lawsuit, the Massachusetts legisla- 
ture mandated that idl handicapped children be educated by September, 1974. 
While state appropriations to implement the act have been increased to approxi- 
mately $60 million, it has been estimated that an additional $40 to 5>50 miUion 
is still needed to achieve full comphance. 

MICHIGAN 

At present, there are in Michigan a great many handicapped chUdren who 
are not receiving an appropriate public education Data collected for the 1971-72 
school vear by the Michigan Department of Education indicates that 123,279 
handicapped chUdren, out of a total of 288,297 children, did not receive a public 
education designed to meet their needs. Projections done by the Department 
for the 1972-73 school year predicted that the tMal number of handicapped 
chUdren that would receive services would be little different from the 1971-72 
level of service. In considering this situation it must be emphasized that with the 
passage by the Michigan legislature of Public Act 198 in 1971. the state niandated 
that appropriate public education services must be provided to aU handicapped 



182 



children by September. 1973. The importance of this Act was emphasiied by 
Judge Charles Joiner of the Eastern District of Michigan Federal District Court 
^ Harruon v. StaU of Michigan (350 F. Supp. 846, E.D. Mich. 
1972) that ' this law is a whole new atUck on the problem of special education. 
For the first time, the legislature has directed in unequivocal terms the sUte and 
other educational districts to face up to the problem of providing educational 
programs and services designed to develop the maximum potential of every 
handicapped person." 

UINNESOTA 

At present, there are in Minnesota a great many handicapped children who 
are not receiving an appropriate public education. Data collected for the 1971-72 
school year by the Minnesota Department of Education indicates that 52,242 
handicapped children, out of a total of 122,665 children, were not receiving an 
education to meet their needs. More recent data, reported by the Department in 
March, 1974 for the 1973-74 school year, indicated that although substantial 
progress has been made, there are still over 17,000 children waiting for their 
opportunity to receive special education. In considering this situation, it is 
important to note that Minnesota law requires that these children be educated. 

uisaiseirpi 

At present, there are in Missisaippi a great many handicapped children who 
are not receiving an appropriate public education. Data collected for the 1971-72 
8ch<)ol vear by the Mississippi Department of Education indicates that out of a 
tot41 of 116,066 handicapped children, only 16,587, less than 15 percent, were 
receiving a public education designed to meet their needs. Projections done by 
the Department for the 1972-73 school year predicted that only about an addi- 
tional 4,500 handicapped children would be served, leaving the vast majority of 
these children still waiting for their opportunity to receive a meaninf^ul public 
education. In considering this situation, it must be emphasised that law is presently 
in force in Mississippi mandating that all eligible handicapped children be pro- 
vided with an appropriate education. Despite the large number of children still 
needing service, state appropriations for the education of the handicapped totaled 
$7.1 million for 1973-74, an increase of only $1.7 million from 1972-73. 

MISSOURI 

At present, there are in Missouri a great many handicapped children who are 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the Missouri Department of Elementary tm/d Secondary Education 
indicates that only 65,110 handicapped chUdren out of a tbtal of 221,578 children, 
less than a third, are receiving an education designed to meet their needs. P^ojec-' 
tions done by the Department for the 1972-73 school year predicted that the total 
number to be serveci would be little different from the 1971-72 level of service. 
In considering this situation, it must be emphasised that with the passage of H.R. 
474, the Missouri legislature placed in force a mandate that all eligible handicapped 
children must be provided with an appropriate public education. The statute 
also provides that this level of service must be provided by September, 1974. 
Despite the large number of children still needing service, state appropriations for 
the education of handicapped children i^'crcaHcd only $4.5 million from 1971-72 to 
$18.5 million for the 1973-74 school year. The educational dilemma facing Mis- 
souri's handicapped children has been considered sufficiently serious to lead to the 
filing of a class action right to education lawsuit. Radley v. Mittouri (Civil No. 
73C556(3), E.D. Mo., November 1, 1973). The suit was dismissed in February, 
1974 with the court holding that the presence of the statute rendered the issues 
moot in that the court could not improve on the implementation schedule or 
approach to the problem mandated by H.R. 474. 



MONTANA 

At present, there are in Montana a great many handicapped children who are 
not receiving an appropriate oublic education. Data collected for the 1971-72 
* school year by the Montana Office of Public Instruction indicates that out of a 
total of 23,480 handicapped children, only 5,358, less than a quarter, were receiving 
a public education designed to meet their needs* Projections done by the Office of 
Public Instruction for the 1972-73 school year predicted that only about an 
additional 3,000 would be served, still leaving 15,000 handicapped children waiting 
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for their opportunity to receive a meaningful public education. In considering this 
situation, it must be emphasised that law is presently in force in Montana mandat- 
ing that all elipble handicapped children be provided with an appropriate educa- 
tion by 1979. Despite the large number of children still needing service, state 
appropriations for the education of the handicapped totaled $10.5 million for 
1973-74, an increase of only $3.3 mi^ion from 1972-73. 

NBBXAtKA 

At preient, there are in Nebraska a great many handicapped children who are 
not receiving m appropriate public education. Data collected for the 1971-72 
school year by the Nebraska Department of Education indicates that out of a 
total of 93.568 handicapped children, only 23,734, about a fourth, were receiving 
a public education designed to meet their needs. Projectioni done by the Depart- 
ment for the 1972-73 school year predicted that while an additional 5^000 handi- 
capped children would be served, there would still be about 55,000 cmdren wait- 
ing for their opportunity to receive a meaningful public education. In considering 
thjs situation, it must be emphasised that law is presently in force in Nebraska 
mandating that all eligible handicapped children be provided with an appropriate 
education by 1976. Despite the large number of children still needing service, 
state appropriations for the education of the handicapjped totaled $4.7 million 
for 1975-74, an increase of only $1.1 million from 1971-72. 

NEVADA 

At present, there are in Nevada a great many handicapped children who are 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the Nevada Department of Education indicates that out of a total 
of 13,640 handicapped children, only 6,300, about half, were reviving a public 
education designed to meet th«r needs. Projections done by the Department for 
the 1972-73 sc5o<d year predicted that the total number of handicapped children 
to be served would be little different from the 1971-72 level of service. In con- 
sidering this situation, it must be emphasised that law is presently in fon^ in 
Nevada mandating that all eligible handicapped children be provided with an 
appropriate education. The educational dilemma facing Nevada's handicapped 
cnudren and their families has been considered sufficiently serious to lead to the 
filinjc of a pending class action rif^t to education lawsuit, Brandt v. Nevada 
(Civil No. K-2779, D. Nev., FUed^ec. 22, 1972), on behalf of all of Nevada's 
handicapped children. 

NEW HAMPSHIRE 

At present, there are in New Hampshire a great many handicapped children 
who are not receiving an appropriate public education. Data collected for the 
1971-72 school year by the New Hampshire State Department of EducaUon 
indicates that out of a total of 19,374 handicapped chUdren, o^y 6,070. al^ut 31 
percent, were receiving a public education designed to meet their needs. Projec- 
tions done by the Department for the 1972-73 school year predicted that while 
an additional 4.300 handicapped children would be served, there Would stiU be 
about 9,000 children waiting for their opportunity to receive a meaningful public 
education. In considering this situation, it must be emphasized that law is presently 
in force in New Hampshire mandating that all eligible handicapped children be 
provided with an appropriate education. 

NEW JERSEY 

At present, there are in New Jersey a great many handicapped children who mc 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the Wew Jersey Department of Education indicates that 131,866 
children, out of a total of 231,055 handicapped children, more than h^, were not 
receiving an education to meet their needs. Projections done by the Department 
for the 1972-73 school year indicated that although another 60,000 children were 
expected to be served, there still remained about 80,000 handicapped children for 
Whom special programs were not planned to be available. In considering this 
situation, it must be emphasised that law is presently in force in New Jersey 
mandating that all eligible handicapped children be provided with an appropriate 
public education. 
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NEW MEXICO 



At pment, there are in New Mexico a great many handicapped chUdren who 

P"^^^ education. Data coUected for the 1971-72 
1 ^''^i^ Department of Education indicates that out of 

tj^ZL^'rT* ^^P'^'^^PP^fl children, only 8,655, approximately 16 percent, 
r^iT^^^^*.* P^^^^ education designed to meet their needs. Projections done 
^L.'t^nnS'^JS?'^^/^^' ^V}^P predicted that oily ab^ut an 

addiUonal 1,600 children would be served, leaving over 40,000 handicapped 
duiorcn itiU waiting for their opportunity to receive a meaningful public edu- 
cation. In considenni: this situation, it muat be emphasiied that Taw is presently 
in force in New Mexico mandating that aU eligible handicapped children be oro- 
vided with an appropriate education by 1977. Despite the large number of chUdren 
BtiU neeOing wmce, state appropriations for the education of the handicapped 
to^ed f 1 nulhon for 1973-74 an increase of only $3.5 million from 1971-72 



NBW YOBK 



At prewnt, there are in New York a great many handicapped children who 
are not reoemnK an appropriate public education. DaU coUected'for the 1971-72 
■chopl year by the Department of Education indicates that 151,592 handicanned 

oetignea to meet their needs. Projections done by the Department for the 1972-73 
school year predicted that only about an additional 15,000 handicapped children 
would receive service leaving about 135,000 handicapped chUdren stiU waiting 
for their oppor^umty to receive a meaningful public education. In considering 

^^liy.^iii.^^K' 1* ?S «?P^i««<l ^^»* J*^ ^ presently in force in New York 
mMidaUng that allcU|ible handicapped chUdren be provided with an appropriate 

Subhceduc^on. Th« intent and reaponsibility of the state has been reinforced by 
. -T^* Education CommiMMoner Nyquist when he ordered New York City 
WA^.I^, ''' o/^MCcrtjpn oftht CUy of York (No. 8742. Commissioner of 

Education New York, Nov. 36, 1973), a class action right to education suit, to 
pro^de puWidT iupported, suitable education programs for aU handicapped 
chOcfren. Th^ New York City public schools estimate that it wiU immediately 
cost mem #60 miluon to implement the decision. 

NOKn CUOLZlfA 

At present, there are in North CaroUna a great many handicapped children 
TS?, ^ ^ ifoeiving an appropriate public education. Data oolleoted for the 
lu^l'^^a^^iV^M^^^^ Carolina Department of Education indicatea 
that out of a total of 175,680 handicapped children, only 78,789, leta than half . were 
reotiving a public eduoaticm detignea to meet their needs. Projections done by 
t!5n£!fl^^*"* ^ ljm-78 sdiool year prtdictsd that wlOk an additioniU 
10.000 handicapped be served, there would stiU bs about 90,000 children 
^ opportunity to receive a meaninfful public education. In 
oowddering this situaticm, it must be emphasised that law is presenUy in fores in 
North CaroUnat; mandating that aU eligible handicapped children bs proWdsd 
^^4*5,*PPJpJ*'*^**,"**^®!t^^'^- ::?ecillpnlly, the le|dslature in iU last session 
adopted law that declared "that the potior of the sUte is to ensure every child a 
fsJr awi full opportunity to reach his fulfpotential . . (CH 1293. ltf78). The 
educational dilemma fadng North Carolina's handicapped children and their 
families has bemi considered sufficiently serious to lead to the filing of a pending 
olaM action right to education Uwsuit, North Carolina AtMoeiaiion for Kotardid 
Pi^^i^;,^^,.^??*/^^^ No. 8050, E.D.N.C. filed May 18, 1978) on 
behalf of aU North Carolina's mentaUy retarded children. You should also know 
that the amount of state appropriations available for the education of the handi- 
capped for the 1J73-74 school year was 188 million, an increase of only 19 million 
since the 1971-73 school year. 

MOMTH DAKOTA 

At raesmiit, there are in North Dakota a great many handicapped children who 
are not reoeiying an appropriate public sducation. DaU ooUeeted for the 1971-73 
school year by the North Dakota Department of Public Instruction indioatss 
that out of a total of 47,315 handicapped children, only 8,947, less than a fifth, 
were receiving a pubUc education dsdgned to mset their needs. Projections done 
by the Departeient for the 197^78 school year predicted that the total number 
or handicapped children to be served would be little different from the 1971-73 
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tevel of iervioe. In considering this iituation, it must be emphssised that law is 
.wwently in force in North Dakota mandating that all ebjpble hMdicapped 
Sil^n be provided with an appropriate education by 1980. The educational 
dilemma facing North DakoU's handicapped children and their f amilira has been 
considewd sufficiently serious to lead to the filing of a pending class "Kf 
to-edueation Uwsuit, North Dakota^toeialton for Retarded Chtldren y.l^elerton 
(Chrtl No. 119^, D.i;i.D., FUed Nov. 28, 1972), on behalf of all North Dakota's 
hmdieapped children. You should *Uo know that m another recently concluded 
irSvidtunction the North Dakota Supreme Court held that the plaintiff physi- 
caUv handicapped child "U entitled to an equal educational opportunity under 
the oonstitutioV of North Dakota, and that depriving her of that opportunity 
would be an unconstitutional denial of equal protection under the tederal and 
SUte constitutions and of the Due Process and Privileges and ImmumUcs Clauses 
of the North DakoU Constitution," tA« "J**^ Hi^' S n k^UY^ 'ioTlV 
F.H.. WiUitton SeAooi Dutriel, tt al. (Civil No. 8930, N.D.S.C., Apnl 30, ,1974). 
D««pite the large number of children still needing service, state appropriations 
for Uie eduoatira of the handicapped totaled $3 mfllion for 1973-75 bienmum, an 
increase of only $1.8 million from 1971-73 biennium. 



OHIO 



At present, there are in Ohio a great many handicapped children who are not 
receiving an appropriate public education. Data c°"ected for the 1971-72 s^^^^^^ 
year by the Ohio Department of Education indicates that out of a total of 335,898 
Wdicapped children, sUghtly over half, 175,300 children were receiving a pubbc 
education designed t<^ meet their needs. Projections done bv Jhe Department for 
the 1972-73 s^ool year predicted that only an additional 16,000 liandicapped 
children would be provided with a special education, leaving apprOxima^^^ 
144,000 children waiting for their opnortunity It is clear tl^t even though 
state appropriations have increased from $65.5 miUion in 1971-72 to $»0.4 
m'llfon for 1973-74, an increase of 30 percent, 45 percent of the handicap^ 
children still remain unserved. The educational difemma '^""^.^hios hwjd^- 
capped children has been considered sufficiently senoiw to lead to the jM^nt flhng 
of a pending class action right-to^ducation lawsuit. The f^^J^f .^m''^^- 
lionM Riardtd Children and AdulU, el al. v. Martin B»*ex, el al. (Civil Action No. 
C74-587 N.D. Ohio, filed June 28, 1974). 



OKLAHOMA 



At present, there are in Oklahoma ajC'eat'nany handicapped children who are 
not receiving an appropriate publ c education. Data collected for the 1971-72 
J^ho^yew by tL Oklafioma State Department of Education indicates that out of 
a t^L^o" Me handicapped chilcfren, only 23,746, about 16 Percent were 
reed "ng a public education^designed to meet their needs. Projections d^^^^^ by the 
Department for the 1972-73 school year predicted that while^an '«l<J^^t'°°'^ lO^OO" 
handicapped children would be served, there would still be over 110 000 children 
w^ting for their opportunity to receive a meaningful public education. In con- 
^dering tWa situation, it mSst be emphasized that law is Presently in force in 
Oklahoma mandating that aU eligible Handicapped children be provided with an 
appropriate education. 



OKEOON 
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At present, there are in Oregon a great many handicapped children who are not 
receivinK an appropriate public education. Data doUected for the 1971-72 school 
Tear by the (>?gon Board^of Education indicates that 26,274 handicapped children 
SVtot^/'48,044 children were not reeemng a pubU^^ 
meet their needs Projections done by the Board for the 1972-73 school year 
Scted thaT while an additional 3,^00 handicapped children would be served 
K would still be over 18,000 chUdren waiting for their opportumty to receive a 
Se^^ul publireducation. In considering th& situation, t must be emphasised 
SitUw is presently in force in Oregon mandating that all eligible handicapped 
children be provided with an appropriate education. 

PENN8TI-VANIA 

At present, there are in Pennsylvania a great many handkapped children ^^^^ 
*re not recei^n. an appropriate PubUc education Data coUected for the 19n 
t^ol year by the Pennsyfvania department of Education indicates that 10»,bl9 
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handicapped children out of a total of 265,449 children were not receiving a public 
education designed to meet their ncedi. Statistics produced by the Department 
based on Decemberi 1972 enrollments were that despite service expansion to an 
additional (K),000 children since the 1971-72 school year, there still remain close 
to 50,000 handicapped children who are waiting for their opportunity to receive a 
public education. In considering this situation, it must be emphasized that law is 
presently in force in Pennsylvania mandating that appropriate educational serv- 
ices be provided to every eligible handicappedchild. This mandate was specifically 
reinforced for all mentally retard^ children by the landmark right-to-education 
onte achieved in the class action PARC v. C<mmonwtaUh of P€nniylvania (334 
F. Supp. 1257, E.D. Pennsylvania 1971 and 343 F. Supp. E.D. Pennsylvania 
1972) lawsuit. 

RHODE ISLilKD 

At pxeMnt, there are in Bhode Island a great many handicapped children who 
are not reeeiving an appropriate public education. Data collected for the 1971-72 
school Tear by the Rhode Island Department of Education indicates that only 
13,475 handicapped children, out of a total of 39,475 children, about a third, were 
receiving an education designed to meet their needs. Projections done by the 
Department for the 1972-73 school year predicted that only about 6,000 additional 
handi^mped children would receive the educational services they need, leaving 
about 20,000 handicapped children still waiting for their opportunity to receive 
a public education. Tne educational dilemma facing Rhode Island's handicapped 
children and their families has been considered sufficiently serious to lead to the 
Siinf of a pending class action right to education lawsuit, Rhod4 Itland Society for 
Aniutic Children v. R$tman, (C.A. No. 5081, D.R.I., Filed Dec. 1972) on behalf 
of all Rhode Island's handicapped children by the Rhode Island Society for Autis- 
tic Children. 

SOUTH CAXOUNA 

At present, there are in South Carolina a great many handicapped chfldren who 
are not receiving an appropriate public education. Data collected for the 1971-72 
school year hr the South CarolinA State Department of Education indicates that 
out of a totsi of 106^505 handicapped children, onlv 38,275 about 36 percent, 
were reeeiving a pubbc education designed to meet their needs. Ftojectiona done 
by the Department for the 1972-73 school year predicted that while an additional 
15,275 handicapped children would be served there would stiU be over 50,000 
children waiting for their opportunity to receive a meaningful public education. 
In considering this situation, it must be emphasised that law is presently in force 
in South Carloina mandating that all eligible handicapped children be provided 
with an appropriate education b^ 1977. Despite the large number of children still 
needing service, state appropriations for the education of the handicapped totaled 
million for 1973-74, an increase of only $6.5 million from 1971-72. 

SOUTH DAKOTA 

At present, there are in South Dakota a great many handicapped children who 
ore not receiving an appropriate public education. Data collected for the 1971-72 
school year by the South Dakota Department of Public Instruction indicates that 
out of a total of 17.795 handicapped children, only 4,414 , about one-fourth, were 
receiving public education designed to meet their needs. While projections done 
by the Department for the 1972-73 school year predicted that an additional 7,500 
children would be served there would still be over 5,000 children waiting for their 
opportunity to receive a meaningful public education. In considering this situation, 
it must be emphasised that law is presently in force in South Dakota mandating 
that all handicapped children be provided with a public education. 

TENNKSSEE 

At present, there are in Tennessee a great many handicapped children who are 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by th^ Tenii?ssee State Department of Education indicates that out of 
a total of 131,C03 handicapped children, only 49,173, less than 40 percent, were 
reeeiving a public education designed to meet their needs. Fi'ojections done by 
the Department for the 1972-73 school year predicted that the total number of 
handicapped children to be served would be little different from the 1971-72 level 
of service. In considering this situation, it must be emphasized that law is presently 
In force in Tennessee mandating that sJl eligible hancucapped children be provided 
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with n approprUtc education m of September, 1974. The educational dilemma 
facins Tennessee's handicapped chUdren and their families has been coniideiad 
sufficiently serious to lead to the filing of a class action ri|Jit to education laww 
Raifmf V. Tcnnwsss D^partmint of Bducodon (No. A-3100 f^^'^'f^^^^^jl 
Davidson, County, Tenn., FUed Nov. 6, 1973), on behi^ of .^ of Tennessee s 
handicapped chUdren. The suit was concluded in July. 1974 with a consent order 
that agam requires that aU eligible handicapped children be provided with an 
appropriate education. 



TZXAB 



At present, there are in Texas a great many handicapped children who are not 
receiving an appropriate public education. Data coUected for the ^^^^^J^J^^^^^] 
year by the Texas Education Agency indicates that out of a total of 777,7^1 
handicapped chUdren, only 175, W3, less than a fourth, were receiving • pubhc 
education designed to meet their needs. Projections done ^y^the Agency for tne 
1973-73 scCT year predicted that whUe an additional 21,000 liandicapped 
would be served there would stiU be over 580,000 chUdren waiting for their op- 
portunity to receive a meaningful public education. In considering this w\^*won, 
It must be emphasised that law is presently in force in Texas mandating that all 
eUgible handicapped children be provided with an appropriate education. 



UTAH 



At present, there are in Utah a great m^y handicapped c^^^-^,^^? ^^^^ 
receiving an appropriate pubUc education. Data coUected for the]1971-72 scnool 
rear bv the Inah State Department of PubUc Instruction indicai^d that 17,100 
handicapped children, out of a total of 44,179 children, were not receiving a pubhc 
education designed to meet their needs. Projections done by the Department lor 
1972-73 schoofyear predicted that the total number of^handicapfled chUdren to 
be served would belittle different from the 1971-72 level of ne^^'^.t. In con- 
sidering this situation, it must be emphasised that law is PT?"^i> '^^^ ^ 
Utah mandating that aU eUgible handicapped children be provided i«^tn an appro- 
priate education. \ 

VERMONT I 

At present, there are in Vermont a ffreat many handicapped chUdre^ who w 
not receiving an appropriate public education. Data collected /JVfii9 
school year by the Vermont Department of Education indicates that oidv 4,612 
handicapped chUdren, out of a total of 20,631 children, less than » ^P^^h J«rwe 
receiving an education designed to meet their needs. Projections done by the 
D^pKent for the 1972-7^ school year predicted that the total nuWiber to be 
served would be Uttle different from the 1971-72 level of service. In considering 
this situation, it must be emphasised that law is presently in force m Vermont 
mJSidating that appropriate educational services be provided to every ehglble 
handicapped chUd. 



VIRGINIA i 

i 



At present, there are in Virginia a ^eat many handicapped cWldre^ who toe 
not r^eivin* an appropriate public education. Data collected for tae.ivii-l^ 
school year by the Virginia State Department of Education indicates that out of a 
toWl46,748 handicapped children, only 44,768, about 30 petpent, wer^ receiv- 
ing a public education designed to meet their needs. Projections dqnd by the 
Sfnartment for the 1972-73 school year predicted that while an o^i.ditionlal 3,000 
SVapped would be served, there woufd still be about 98,000 children W«.t.ng 
for their opportunity to receive a meaningful public education. In con^dering 
this situation; it must be emphasized that law is presently Xj^^^l* 
mandating thkt aU eligible handicapped chUdren be provided with an W^P"f 
education A target date for compfiance by 197fr-77 has been established by the 
DcDartment through regulations. Despite the large number of children stilli need- 
ing serviw state appropriations for (be education of the handicapped increased 
by w Sn from 19Vl-^2 to $12.6 miUion for the 1973-74 school year. ] 

WASHINGTON !j 

At present, there are in Washington manv handicapped children who ar4 not 
receiving an kppropriate pubUc education. Data coUected by the Department of 
iSc fistrucUon indica4 that 10,702 handicapped children, which 'ndude^ th^ 
learning disabled category of exceptionality, are presently unserved and 'or whom 
the Department desires to serve with an appropriate education during the I97i^77 
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bienziium. There are, in addition, another 12,000 unserved learning disabled 
handicapped children for whom the state plans to provide pro-ams after the 
1975-77 biennium. In order to provide children the services required and planned 
for iht 1975-77 biennium. an additional 36 million dollars is needed, excluain£[ any 
inflationary factors. While the state has continued to expand services, additional 
funds are not expected to s^irpass 16 million dollars and may, in fact, fall short of 
expectations. Therefor e^ fanding will fall at least 20 million dollars short of the 
level required to implement the state's plan. In considering this situation it must 
be emphasised that law is presently in force in the state of Washington ^hioh 
mandates that all handicapped children be provided with an appropriate 
education. 

WEST VIBOINIA 

At present, there are in West Virginia a great many handicapped children who 
are not receiving an appropriate public education. Data collected for the 1971-72 
school year by the West Virginia Department of Education indicates that only 
15,161 nandicapped children, out of a total of 80,561 children, less than a fifth, 
were receiving an education designed to meet their needs. Projections done by 
the Department for the 1972-73 school year predicted that the total number to be 
served would be little different from the 1971-72 level of service. In considering 
this situation, it must be emphasised that with the passage by the state legislature 
of H.B. 1271, West Yirgima has mandated that appropriate public education 
must be provided to all eligible handicapped children. The legislature also by this 
Act ordered compliance with the mandate in September of this school year. 

WISCONSIN 

At present, there are in Wisconsin, a great many handicapped children who 
are not receiving an appropriate public education. Data collected for the 1971-72 
school year by the Department of Public Instruction indicates that onlv 66,230 
children out of a total of 155,813 handicapped children, considerably less than half, 
were receiving an education to meet their needs. Statistics for the 1972-73 school 
year show that the total number to be served is 55 percent, little different from 
the 1971-72 level of service. In considering this situation, it must be emphasised 
that with the passage by the legislature of Chapter 89, Wisconsin has mandated 
that appropriate public education must be provided to all eligible handicapped 
children. This mandate requiring that these services must be made available 
beginning with the 1974-75 school year was reinforced and cited in a District 
Court decision in Panitch v. Witcoiuin (No. 72-C-461 D. Wis.), a class action 
right to education lawsuit. 

WTOMING 

At present, there are in Wyoming a great many handicapped children who are 
not receiving an appropriate public education. Data collected for the 1971-72 
school year by the Wyoming State Department of Education indicates that out of 
a total of 18,475 handicapped children, only 5,665, less than a third, were receiving 
a public education designed to meet their needs. Projections done by the Depart- 
ment for the 1972-73 school year predicted that the total number of handicapped 
children to be served would be little different from the 1971-72 level of services 
and that over 12,000 handicapped children would still be Waiting for their oppor- 
tunity to receive a meaningful public education. In considering this situation, it 
must be emphasized that law is presently in force in Wyoming mandating that 
all eligible handicapped children be provided with an appropriate education. 
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STATE STATUTOIY RESPONSIBILITIES FOR THE EDUCATION Of HANDICAPPED CHILDREN-AUG. 21. 1974 

IThis chirt w«t prtparad by tht Council for Exciptionil Childrin's Statt/Fedtral Information CItirinjf ousj for Exciptional 
Childran. Currant Stfti sPtcial education statutts wara analyzed and direct contxt was mada with selected state 
directors of special educattonj 



State and type of mandatlon 



Qtte of Cattgorias of children 

passaie Compliance date A|es of elifibility not Included in mandate 



Alabama: Full plannlni and proiramlni... 

Alaslti: Full pfoirim.... 

AriUfla: Stlflctivt plannlni and profram- 

ArldRtM: Pull plannlni and pniramini^. 
Callftmli:Stlictlvt 



1971 1977 6 to 21 Profoundly retarded. 

1174 .. Froma|a3 . ^ ^. 

1S73 Sept 1, 1976 5 to 21 Emotionally hindl- 

capped. 

.!*!'..'!!*-.:!^:::-.:v.-. I'tolVc;.:-.::-. Ed««ti«-.iiy h.n*i^ 



Colerait: Pull planning and proframlni... 
Cennaetkut: Full plannlni and prosramini. 
(Mawan: Pull prtiriffl, wherever poulbie.. 

Diftrlct Cetumbli: No itatutt— Court 

erier, full prtiram. 
RerWa: Full prtirtm 



1973 July 1,19)5 5 to 21. 

19(6 4 to 2P. 



eapnd; emtttonaily 
ditturbid, iumlni 
ditabltd. 



4 to 21 Severely me.itaily or 

phytfeally handi* 
capptd. 



Qttrtii: Pull plinnini and prO|ramin^.... 

Hawiti: Full prffnim 

tdah«: F«tl irtfrim » 

lillnett: FQllpngrain - 

Indiana: FufI plannlrig and proiramlni — 
lewa: Full rrs^ram J? r^asoitably possible. 
K«ijiM. Full piannmi ami programini 



Kenttjcky: 

Planning and proframing 

Petition (trainable mentally retarded 

only). 

Louisiana: Court ordtr— Orleans Parish 
only: Selective for mentally retardad. 
OtheririM, ■ermissivt. 

Maine: FuH planning and programing. 

MarylMd: Full planning and pregramin 

MMSichuaetts: Full planning and ' 
gramlng. 

MIchifan: Full planning and programing.. . 

Minnoeott; Full program 

Misiiteippi: Parmlsaive 

Missouri: Full planning and programing. . . 

Montana : Full program u _ 

Nebraslia: Full planning and programing. . 

N«vida: Full proram 

New Hampshire: Tull program 

Htw-lorsey: Full program 

New Mexico: Pull.planning and programing. 

'*'*'c^rt*ofder: Full program (New York 

City oflly). 
Conditional: 10 or more children who 

can be grovped homogeneously in 

same class. . , 
North Carolina: Full planning 



prj). 



1972 1912 Form age 6... 

19734 3— No maximum, 

Uyrguaran- , 
tMd. 

196S 1975 W76 3 to 20 Profoundly retarded. 

1949 - - 5J°?9 

1 1972 6 to 21 

1965 July 1. 1969. 3 to 21* 

1969 1S73 6 to It 

1974 Birth to 21 

1974 1979' Deyelopmentally 

disabled. 

birth, 21. 

lUl 6to*2i::!::::.'!:J other than trainable 
mentally reUrdad. 

1973 1973 . ... 6 to 21 » Other than mentally 

retarded. 

1973 1975 « 5 to 20. 

1973 1979^*. ^ 00-- 

1972 Sept. 1. 1974 3 to 2i 

1971 1973-1974 Birth to 25 

July 2. 1972" 5 to 21 



* 1973 5 to21 

1974 July 1. 1979....- -. 6 to 21 

1973 Oct. 1. 1976 i« 5 to It...-- 

1973 V, ■ 

Birth to 21. 

w 1954' ... 5 to 20 

1972 i976tb77 6to21»... 



1973 1973 5to2l 

5 to 21 Profoundly retarded. 



North Dakota: Full planning and program- 
ing. 

^^'^^•lectlve. by Petition (I or more 
crippled ef educablo mentally re- 
tirdidehlldrtnin ditUlcO. 
Sa<aclive pltnnlnf- 

OWehomi:FBn prtytm 

Ortpn: Pall pr»mii 



1974 <») Birth to adult- 

hood.* 



1973 July 1.19*0" 6 to 21- 



From age 5 Other than crippled or 

edycabte mantally 

TrauSJftr profoundly 
mairtiUy rttardad. 



SMil Cifilliit: Fitt ^nhig pro- 



1972 1973 6 to II" 

"'^ ottMrs:Mrth21. 

1171-72 lfplwnbwW«...lti21« Olhjf ttw mtnttlly 



T«iin«N«: Full planning and pragraming.. 

TtMaiFullprtg^m"' 

See fottnotN tt and of table. 



. 191411 3ta21»... 

1172 1177 «te21«... 

1972 ■Irthte21. 

1972 1974 to 1975 4 to 21 

1969 1976 to 1977 3 to 21 
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STATE STATUTORY KESFONSiDliTiES FOK THE EDUCATION OF HANDICAFFED CHILDREN--AUG. 21. 

1174— ^ntiniMd 

[TMt elMrt wit yrtiirfd fey tht Ct^il f*r ExMitiMiat Cfeildrtfl't Statt/ftdtral Informrititn CIttrlnihouM for 
Exct^itnil ChlMrtn. Currant State tpwtol Mucatitn ttitutM wtrt entlyfti end direct ctntact wtt mtdt 
with MiMttd atatt dirtctora *f tptckl tduettlan}— Cantlnutd 

Oitt of CottforiM of ehlldrtn 

StatttndtyHof mtndation i ptsuft Ctmplitnci data A|m of tll|iWlity notineludedin mandata 

Utih: Full ironm IKS « to II 

Vaniwftt: Full prtfram « 1172 Birth to 21 

Vlfilnla: Full ftannlnf. 1172 W rto21 

WaihinflM: Ailirifrim 1171 Sti21 

Watt ViSnii; Fufi pfonm 1174 1174 5 ta 23 

WiKMsIn: Full pianiiini and prearamint... 1973 AavNt 1S74 3to 21 

Wytmini: Full pWtm 19fS 6 ta 21 



1 Currant ittttrt* is eotiditioMi: 5 ar mart similarly handicipp«d cMldran in district Howmr. a 1S73 Attomiy Ganeral 's 
opinioA itaM that tha law mandatiaf full plannini and arocrarRini was ttfacthre July, 1S73. 1 f tha Stata activatas a kindar- 
nrtan prtiram «ir S-yaar«ald cMldran, aias of alliiblli^ will It 5 to 21. 

> 5 to 211or daaf, sfvaraly hard af haarinc. 

> 3 ta 21 far haaring imaalraC Lowar finra aaplias to afa of child as of Jan. 1 aftha school yaar. 

< 1973 law did naC ineluda ■rotbundly ratardad; howavar, a 1S74 amaitdmaiit braufht thaiachildran undar tha provisions 
of tha mandalafy law. Campllanca data for full sanricas to thaaa children is mandated far 1977>7t. ^ 

< Earliar (19SS) law was manditory for all handicappad children axceyt trainafela mantally retarded. 

• 5ta21farsaaaehdefiictivt. ^ ^ 

^ O avel a pm e wtilly disafelad maans retardation, caraferal patsy or aaittpsy. For other dtsahllitias, the State board is to 
datarmine ifas a( eligifeility as part of tha Stata plan. Campllanca data is July 1. 1974. for davalopmen telly 
disafelad pretrams. 

I Oisabilittas and aces ta ba served wara ta be datermin«d as part of the State plen. ^ ^ _ 

* Residents avsf if* 21 who wara not provided educationel servtces es children must elso be given education end treimng 
opportunKiaa, 

I* In casas of significant hardship the commiuioner of education may waive enforcement until 1977. 
" Court order sets deedlina in Saptamber 1975. 

» Sarvicas must feacin as soon as the child can bene fit from them, whether or not hi is of school age. 
» Data on which trainafela mantaily retarded ware inctudtd under the previously existing mandatory law. 
t« Statute now in effect is selective and conditional: at least 10 educable mentally retarded. 7 trainable mentally re- 
tarded, or 10 physically handicapped In Khool district Full mandetion becomes effective July 1. 1979. 
» Acoostkafty handicapped. Oct. 1, 1974. 
u Aurally handicappad and visually handicapped: birth to II. 
>7 Data of original mandatonr law, which has since treen emended to include all children. 
" Child^ust ba I years old by Jan. 1 of Khool year. ^ ^, 

» Imptamantation data to be specified in preliminary State plan to be submitted to 1975 General Assembly. 
» Deaf: To age II, or to age 21 it ntad a ists. 

" AM children must ba served as soon es they are Idantified es handicapped. 
3> 3 to II for deaf, blind. 

» 2 to 21 for blind, partially blind, deaf, hard of hearing. 

» When progrsms ere provided for pre>scliool age children, they must also be providedfor mentally handicapped chil dren 

u?or* nMiMly retarded or multiply handicappad. Others, as defined in refulations. Comptienca data established by 
regulations. 
M4 to 21 for hearing handicappad. 

>7Tha Texas EducaSonal Apncy is operating under the essumption that the law is mandatory, and has requested an 
opinion from the Stata atteimay general on this question. Compliance date is as established by State policy if the law does 
not spe^ a camptianca data. 

» Within the limits af availaMa funds and parsonnel. 

» Sept. 1, 197S eatafelishad ky ragulalMis- 

Nota: Definition af tha kinds af mandatary latistation used by states— Full program mandate: Such lews require tha t 
programs mast fet provided where chiUlran meel^the criterie defining the exceptionality. Planning and prpframing man- 
data: This farm indudas raquirad planning prior to requirad programing. Planning mandate: This kind of lew mandate s 
only a reaiiiramant far planning. Candttionat mandate: This kind of lew raeuiras that certain condttioni must be met 
in or fey tta local aducatian district fealore mandation takas affect (this usually maens that a certain number of children 
with like handicaps must raslda in a district feefore the district is obliged to provide for tham). Mandate by petition : This 
kind ef law placea tha burden of responsibility for program davelopmant on the community in terms o^ P^^vi^ind inter- 
ested eaanciea who may petition school districts to provide programs. Selective mandate: In this casa, not ail disabilities 
are treated aqueliy. Education is provided (mandated) for some, but not all categories of disabilities. 
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REGARDING THE EDUCATION OF 
HANDICAPPED CHILDREN 

Council for Exceptional Children 
Reoton, Vir^ginia 




ERIC 



19 iJ 



193 



RiQHT TO AN EDUCATION 

MtlU^^BOAItOOrtOUCATtW OFsmniCT OP COLVMBiA, 34t ^. ItfP^ ••• (D O C 1i72l 

• In Auiuit •» ir2, • \»n4frmk itci«l«n «w« lehitvfl^ m • fl|ht t« iiutttltn m tht Oittriet tf CilumMi. In MilU v. fotrrfo/ 

<^I>«!K« flfT Co**«**. tht »rtnn tn^ |uW(»ftt •< tMn D»«fJit CtlwmWi ehiirir«n tortu|ht • dM tction lult aiilrwi tf>i 
•Mr« •* liUiT Inn of lh« Dlmim. 1N Otiinmtnt of Hunwt PI«ou-e«. inri iht M«v«r ttr fiilurt 10 prtvl* iM ehliiftn with • publicly , 
•uppirtt^iAMotiift. 

Tht»tol«tlff eWl#r»n««fl#Nlni«fromHvin ttilxtitnin<»«fttll«|Nlyihoi«|rtteieHool^ 
MW«fm tf»t 194 f tho Aniil of thtir opMrt«nJtv tor tn •e<u«lllc.t ill^Mly ^In iim«fi4. hyptrKtlVi bihivior. iplitmle and mintilly 
•i«r*< tni mriliMy rtitrM *»i»h tn orthopt^^ Nf«4)fi«». Thrto thH*W r««i*d In p^Wle. r«liW»tPti initltutloni with no •iuMtlPn 

Ttm mh»t% ilvtd with thttr ftmiliti ind whtn mn\§4 •fltr«nci » pr»|rtmi vMr* plicori on • w«ltlni iltt for tuition fftnti tP oMiln 
• prIvMt iiuer lorwl prpfrim. Mowpwr. «n nonp of th«« eaiH tultlpn f*"* provfiii. 

AIM M tiwo WW tl^ »»iw<n«r in wfileh ttit chlidrtn wtrt #tntp< tntrinep to or wprp ixcluiKl from PuWic itfucation proifimi. tpMlf l> 
etlly. th« eompiwnt w4 thn "plUntiffi wtrp 10 pxeluM without • iormtl *t«fmlr«tion pf thf btiii for thtir •xduilon md w^ihout 
»fOvWp« fpr ppripiic r»vipw of thpir itptul. Wtlnt»ff chitdftn nwniy hpvt boon iibtlPd M bthpvior probUmi. tnnotlonpliy dniurbtd. 
hvPTPeii^." Furthpr. it it POln»d out th« "thp rooiAtm by w*ii«h pitlntiffi trp txduiNd or luiptnM from public tehppi trt •fbltrtry 
•n4 40 npt cpnform to thp *M proMW rppuirtmpnii of thp Fifth Anwi*npnt. Fialntlffi in tne]u4t4 tr^l luiptndi^ wlttioutr (•) nctif lec- 
tion m to • hpprini, thp fwtuft tf offpnw of itstuf . cny titcfoitivp or inwrim pubitdy lupportPd p^uccticn; (bl opportunity for rpprpMntt- 
tio«. i hpprlni by cn tmi»viw rWtpr. thp prmntttion ot witnttm. Pnd (c) opportunity for poriodlc riyipyy of tht nPCPWity for contmutd 
titclutlon or tuappnalon." 

A WKpry of tvtflti th« trcniplrpd bPtMPPn thp cjty end thP ittpmcyi for thp picintilfi Immiditttly prior to th#fHlni of tht luh 
puWidy MKf>owl«4|id the loird of Educction'i lifii end morci ruponiitf "ty to f^citc cll cxciutiid children, end cithough thty vMri 
prpwiipd with numtfoui opportunitipi to prov}:ip ttrvicM to plcmtiff chi'drcn. tht Icprd fiiicd xo do ¥». 

On Optcmbpr 30. It7i. thp court Sisutd • itipuiittd afrpc^v^cnt end or^r th«t provided for thp foDowIni 

t . Thp ne mod pielntjff 1 wpre to be provided with e pubiidy lupportpr edupitioo by Jenuery 3. 1 172. 

2 The dPtir»dinti by Jenuery 3. \§J2, htd to provide e »lti ehowtni (for pverv child of Khooi tpt not recdvlni e pubiidy iupportod 
•dueetion bppptfie of luippniion. expuiHon or eny other deniei of pieepmefltl thp ntmp of the chUd'i Otrtnti or luerdicn. the chnrfi neme, 
ete. pdtHti. end ttfephorte r^umbr. the dete thet lervice* were of fiddly denied: e brteKdown of the ii»t on the beiii o» the "eilepd OMuei 
eherectcffttice for tuch no^ettendence." end fi^eiiy, the totci number of »uch children. 

3, ly Jpmjpry 3. thp deffi^denti were dw to »nJtiete if*orti to identity eii othr membtri of the cttM not prevrouiiy known. The 
dpfendenti wore to »*ovidi thp p<eintiffi' ettorneyi with the nerrvM. edd'ewti. end tdephohp numbin pT the eddltionilly identified 
ehiidrtn by Februery l. It72. 

4. Thp pidntiffi end detendenti Mpre to cotMlder the Kfpcti.ofl pf e mptter to d»ei with ippciei Qumloni criiini out ot thli order. 

On Au|u«t 1 ti72, Judfc Weddy iiiued e Mpnwnnflum. Opinion. Judgmpm end Dk'M thii cmc which in eeienee luppprtpd en 
erpumpmi txoupht by thp pielntiffi. Thii dKHion (i pertlcuierty dr*f iif^cp 't ePPtlee net to e Kntfe oeteiory of hendietpped children, 
but to cii hpndteePpPd chiidrtn. 

At the outeet. the opinion oonteined e decierwion of thp conetitutlowi rlpht of en ehlldren rPferdieti of eny cupeptionei condition or 
hpndieep to e pub»it>y wppvttd eduerlon, A lecond decierption nrod thet tt« dpfeodenti' rulee, pplidee. end prectlcH wMch exclude 
children w»tl»ut proylilon for edp«iete end Immidiete eitemptive pducnionel iprvtepi e^id thp pbeonee pf Prior hpprlni end rpview of 
pitepmpnt iroepdurpe denMd the pielntlffi end the eteie ri|hti of *ie procpei end e«ud rttpctlen pf the lew. 

\n thii opinion, Judt« Wtddy tddreteed e number of key ppinti rppctini tp twuee thtt ere not unique to the Dlitrlct of ColumWe but 
ere common threufhout the netlpn, imtleity he eommontpd on the feet th« ppreoti wfio do not oomPiy with thp Dfitrict of Co^'^b'* 
opmpuliory kKpoi ettendenop lew erp epmmittini e cnmlnpi pffr^ee. Me eeld: "Thp wurt neod not ^^'^^ tNit 
to MP thpt thpir ehli*pn rt«id Khppi under piln of cnmimi ppndtle* preiuPPCHt thpt en eduppi>onei opportunity *f ^! 1 
to the ehtidrpn . Thui thpl*prd of Iducetion heien obit|etipn to Provide wftptpver ippcleliied imtruetion thPt win benefit the child, ly 
feiiini to p^lde pJelntlffi end thdr eiea the puWiciy^upportPd ipecleiiipd eduoptien to wfiich thpy ere entltirt, the loerd of Edueetlon 
vioietPi the ttetutie end it« om rpfuiriont." 

The detendenti deirrMd in reepo^H to thp eempieint thtt it would be imppmWe for them to efford F'il«"»« t>»r»"«* wuiht unieei 
the Conm epprpprietPd needed fundi, or fundi were diverted fom other educptionei lervlcpe for which they »»ij^*^n epprooneted. The 
court remnded: "Thp dpfend»ntier« rpqulrpd Ivy the Cenititutipn of the Unltpd Itetn. the Diiirlct of CpiuwWe Cbde. end thdr own 
rptuletleni to rovide e puttldyiuppprttd tducption for then 'exctptlenei' chl*Ph. Thpir fpnure to fulfill thii cl«r duty to Indude end 
r«ln theep chHdrer) in thP public lehpoi tyitem. pr ptherwiee provide thpm with publlely^«P#trtPd •*>eetipf». end thpfr Jiiure ^••^^ 
thTm du^Trpcpie hpprlnf. endbriodteil rpvipw. eennot be excyied by thp cielm thet thpre ere iniutflcient tunde. In Cotfiff, . XtHy W 
uT 2M n ttt) thp luiTpmp Cpurt ,1, e eeee thet involved the ri|ht of e wpitirt rpdpient ip e h«|r n| ^'t nrmiptv.r^ hli bpnefiti. 
hp^d thpt Cpnrltutlonel ri|hti mutt bP effprdpd citHini dtepiii thp |rpeter eitpenee involved .... i »niierly tH Dietri« of Co « 
intprtM in e*^ln| thp excluded chiidrtn ctppriy muK outwpl|h Iti Innrtet in rMPrvini iti finendei reepurew. if «"ffleli"t "J 
evplleWe to f Intnpp eU pf thp tervicie end profr^rm th«t ere neoded end ditlrebw in the lyetem thpn the eveilPbtp funde mutt bo expended 
epuiteWy tn euch e mpnntr thet ne child H entirely exduitid fom e pubitciy^upppritd pdwerion eenHmnt with h)« ntede end epnity to 
bpnpfit thprtf rert>. Thp inedipuedM of the Dmnct of Coiumbie Fubiie School lyitpm. whethtr oeeeilOAid by iniufticient fundini pr 
pdmtniitfPtlvp inpffleleney. erteiniy cennet be permitted to beer more heeviiy on the 'exeeptionpi* or hendieepppd chnp then on thp 
|norm«i child." 
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prwiMt trim m tid mm #Nrt» tlw ivfm#imi' ■eminuint feiiura «• »rowidi m Mueatiaii for ih«* ihn<lr«n. tht Court H rttuettnt 
M arivpnt «• itw(f tht r«W9n«iWtltyf«4 a^mitm\n§ thit ar iny rh«r wMct «f tht ImHIIc KhMl vymm a* tht Dittrlet tf Columlut 
tlirvtfi^ ll« vtdleii flpf t ipteiti rmtitr. Ntvtrthtltw. tntciion vr ^lay on ittt ptrt e< tht ^tndtms. •< fiHurt tht dif mdinti to 
li n pttww w Hw iuirwnt an^^rvt htrtln »^hin tht tlmt iptetflttf thtrtin niHIi rtwlt In tht lmm«Ji«t« tpptWrntnt of • *P»citi mtittr to 
owtrait m4 ilrtvt nieh Im^tmtmatkm undtr tht itrtetion of thh Court/* 

f#Nif lolly. Tht iwdlmmt eont«]nt<i tht followini 

t. "Thtt no child aiiflWt for • p44biiciv»*P#o*wd tduectton m tht D»«tf let cf Coiumbii puWJc »chooii ih«ii bt ixcludtd Irom a rtfuUr 
puWte Kho«4 Mfifnnwni by i Mult, foucf at pr«ak;t of tht lo«rd of Educ«tion of tht O^ttrict of Columbia or iti aftnti unlMS luch child 
i% Qrwi^Ht i») •dtQum ili»rnttivt tducationti mtvIcm luhMi to th« chtttfi naadi. wtiich mav includt iqtcial tducation or tu'iti3r^ ri nti. 
tn4 (W • toAatHutionally a^^uatt prior haahniand ptrk>dic ravtaw of th4 chtid'i itatui. prof rau. and tht adiqfutcy of any tdueat(anai 
•Ittrntthw." 

Z An tmointr to prtvtm tht mtintantnct, a«torctmant or contmuini af fact o( any rui«. polkiM awl pfactlota «*»teh violeta tht 
condltiom »t in ont (alMva). 

3. Evtryichooi «ft child rtiidins »" tht DiitfJct of Columbia »h«ll bt provldwJ . a Irtt and luitabia putticiy-iupoorttd tducatioo 
r»^d»»it of tht dar«t of tht child*! mtntai. physical or tmotK>n«l diwb^iitv or <mpairm*nt . . /' within 30 days of tht ordir 

4. CWI*»n mtv not bt iuiptfldKl from tOimoi for di»cipl«n«ry rtatoni for mora th*n two dayj without a httr in| and provlilon for h'w 
tduettion durtnf tht luapamion. 

k WHhm 21 of tht trdr. tht diftndinti fhtil prtaint to tht court » itt of tvtry iMitKmai<v idtntifitd child with data ataut hii 
ftmliy. rttldlMwt. tiuctfltnt) nttui. aftd • litt tf tht rtatoni for non-«tttn^»m>t. 

•. WHMn 90 *Vi ¥ tht «K#r mdlv^duf I »lttimtnt wm^* Inclwdini lutitWt tdueationti piKtmtnti and ttnwmiitti y t4u«ttion 
pr«rfmi *9T tMH fMliifi tt bt Mlpiltt»g f tht Murt. 

f. WnWn 41 mt ¥ tht •rtfr« t-mmnhtn^ fitm rwliMni fr tht i^mtiflMtttn. «oi»flt«itn, a«t«mtnt, and 04Mtmfnt •* tht 
m0m witi to iutHnltt«4 W tht t^n. rtm vftniMIl t^M tvntiii^ rnftrmttltn ibtwt tht turritulum, t#ue«titnti •M«l'm. md ptrH^^ntl 

I, mfh\n 41 mff9 tf tht trdir. • rtfrm rff^rt mvft iK Mbm4nffd tt tht mun. 

% ftrtt(«#ffiiHHWtl»tthtr«wWt»t* nftltt«»^#Mtrttt«ltf»*w#nf tKf ftnd^^ ^ 

P|fftl>V, Wt##V f«M lurlt^fft^if tht Htttn "1« ff lltfw ftr Imt^ffrntmnltn* m«|)f IttHtn in^ ftlfntnt tf thIt Ju#|fntm . 

0mm mmfU wirttf, 

\n Omfimr, mi, • fiHWfw* *w MinpiiMti wHh tht totut mt flW w«th tht tturt *w tt tltifnl ^tHwrt tf tht ithMi iVftim tt 
h««tr twmth rtnn thUrK fev httrifif tWtn. A rf«it«l «m mtto ftf • m«ttf tt tvtMM if«)ilt«itntttitn. whith \% liltiid tt to 
ntuN^lftf tot«»M tf I ttt« «f fuAto. Tto Ittitn i| »tlll p«fi#ii|, 

mmtYtVAmA AUOCfAnW rctl MMTAHOMD cmi»MMfi9.C0MmHWMALTH0PNimsnVAWA, M4 F. Kpi. 1217 tl.O. 
1f71) tnd 9*9 F. lupp. nt (l,P. H. Itn). 

In Jtmwv. in. tht Ptfmtytvtwit Antttetitn f«r P^rdtd ChH*«n tM.R.CJ brtufN wit ifilMt f^lnn•ytvtnlt for tht itttt'i 
ftlluffl n prtvlto #1 itimM thM*«n tmm tt • frtt »u«1c ttfuntltn. tn pMlt^ M .C. tht ttifrtttffi tnclutod 1 4 mtnttlly 
rtmm4 thti*ttt «f Khtt4 tfli wh* Mtrt ftpmnint ihtmat^vta tnd ''•tl rhtn itmtltny tttutwd." l^. in othtr rtttrtod ehitdrtn tn tht 
it«t«. Tht dtftndwm Indudtd tht Stmt Sterturitt of EducMtwi ind Pu«(c Wtfftra, tht Stata lotrd of Education, and 13 namad tehool 
dlttrlen, r^rtttfltlni tht of a<1 of Ftnnayhwnit'i icht«l dittHcts. 

Tht «u>t. hoard bv a thrtt- iud|t ptnti in tht Ewttm 0«tf ict Court of F*nnfviv«ni«, ipK'ficaiJv guwtiootd public policy ai axPniwd 
m ^n, peiicitl. and tracttew which ax clwdtd. pt^tptntd, or |lan^d fr« aectw to public tducation opportunititi to tchooi afi m^nttiiiy 
ratardBdchil#ran who could ban«trt from HJch athication. 

Exptrt wHnwwi prawntcd i«tjmony focunni on tht followinf majot point* 

1, Tht prowmon 01 fVitirmttic tdtication pror»m» to manUJfy mardtd ehitdrtn will produca latrninf. 

2. Education cannot ba difintd toltly ai th» prowition of aetdtwwc tuparitncti to children Rathar. tducation mu»ti»*in^ 
otntinuoui prtctai by which indtvlduatt tatrn to copt and function wfth>n thair tnvironmtht. Thut. for chitdran to iMrn to clotha and fatd 
t htmitl^ It a Jn*t » mtit •uiaamt teh «vaW« th rou|h tn tduc*i iw^ti pr otftm. ♦ 

X Tht atrlitr thtat chi)*rtn trt prwitod with tducwionti txptrianeta. tht r«tef tht amount of ittrninfl thtt can ba prtdlctad. 

A Junt, tf7t ittpuian«n and ordtr and an Octobtr. 1971 miunction. contant atrttmtnt. and ordar rtwivwJ tht »u»t Tht Juna 
itipu^ion foouwd on tht prawiiii«n of dut procta r»thi» to cKlldrtn art or art thou|ht to ba mtnjatly ratardid. Tht dicrtt ttattd 
iptertlctily that no tuch child oou<d to drtitd tdmmion to a public Mhooi proiram or hava hrt aAicationai mtui charvi»d wtihout 
baint accordtd notict and tht opportunity of a dut procwa httrini. "Chtnia in tducationai itatu»" htt btan dj^f intd ai • •minmant or 
ft-aatir»mtnt. ba«td on tht fact that tht chiW n mtntaily rttardtd or thoufht to ba mtntally ratardad. to ona bf tht foJtowini aducational 
a»«|n"^ti: ratufar tducation, iptei*! tducation. or to noaw|nmtnt. or from ona typa of »ptc»»l tducation to anothtr." Tht futl du* 
proot* procadurt from notifying paranti thtt thetr chitd n btinf coraidtrtd for a chanp m tducatlonal itatgi to tht complation of a 
format httrini wm dttaiitd in tht Junt dtcrtt. An of tht dut proctti proctdurti want into tf fact on Ju nt 1 1. 1971 
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Tht 0«t«kr ^rm m9ii^4 th« tht .t«t« mu-4 rm tn^ty titv iew **leh tMUld ppttpqn.. wrm.oiW. of ^ny mtnw^lv riWrdjd 
€Mlir«n .MM to • »uWrelv-fupp*m4 •4ue«ttan. ^ncludinf • »ub<rc Khool fmv*m, tuitlonor tuition •«>d »>o;^boumi 

r««r*4 ihii*fn totvvwn tht ifM •* lix iod 21 *^ to provl#id i puWrdy-wppoflrt tduettJon. 

t«C» dlitrlcti PfOvWni prncho<|r •ducition to any childr.n .ri ^«qu<r|d to fXOVicte th. Mmi tor m»nti>ly r«»rdKi chMdr«fi^Tht 

tht «utom«« t^lu«tK>n of til childr*, pitctd o« homtbound inttruction tvtfy thrtt imnth.. . >chtdul. tht sUtt "^VV»' 

will tht pitetmtm of tH rtUr#ld chHdrtn in »ror.m. ^ Stpctmbtr 1 . 1»72. F.ntfly. tv«e mwtT, or .xptrtl mr. tp^mttd by 

thi court to owtntt tht dwtt^iwmnt of pitnt to rmtt tht rtqgirtmtmi of tht ordtr and atrttrntrit. 

Tht Jum «nd Octotar dicrtti vmm ftrmtlly lirwl^itd by tht court on Moy 5. 1 S72, 
LEBANKS It SPBAHS, C>vH Action No. 71 {CD. La. Apr.! 24. 1 973) 

EifM Mack Chilian elt«*f ltd t« mtnwHy rtttrdtd h«vt bfoufht au<t afi.nit th« Orlatrw !»af i$h lNt«>. O.laarw) School Board and tht 
»uptrlf>ttndi«t ol schools om tht batit o* tht following alltfad p^aaicai 

\ FailUfa to proytda any "tducation or mltruct.on" to wrm of the ch.ldrtn on a ifngthy wtit.nf Irtt tor sptcWI tducation program*. 
andtl»o dirual of tducatfonti owxKtunmts to othtr rttardtd childftn «xciudad Irom school and not maintamtd on any iiit lor 
rttdmtttanct. 

2. Mtfnttntnct of 9 policy and praetica of not pitcinf childrtn btyond tht «pi oH3 in t«*cM tduc«lon progrtmi. 

3, Tht untWJai opportunity for an aducatton pwidtd to all ch.idrtn who art ciataifitd ai rrtntally rttardwl; unttuti 0P^'2""'^> 
ohiidrtn cititHJtd ta cmnttKy rttardtd "nd norma"; iftd untqyai opportunity bttt»Mtn Wick andMtiitt mtotiliy ratardtd chiWft«. 



4 Fallurt . to rtt«r#»d chHdrtn ol a r.fht to ■ (air and ImiMrtial httr(n| gr to tWfOrd thim MCh a httrln| with rawest tt tht 

dniilon cltwlNinfthtm ta -iwnrally rttardtd/ tht dtci^.ont«iudin, tham (romtttt»HJInf rttular eiaam.and tht dteiKon aMciud^ni thtm 
from ttitndinf «httii fitrtd tt thtir tptcwi nttdt." 

S. Cl«nHica<.CW^ of Otttam chtldran ai mtntatly rttardtd n dOflt arbitrarily and Without itandtrA or "valid rttfarw." It H fUftlw 
atitftd that tht tttti »nd roW^ni uitd in tht ication proctii diterJmirwta aiatnit Wack childrtn. , 

%, Tht ftllura to rf twiutta ohdd^ c»ai«i(»ad a« ttardtd to dltarmlnt if a chtnft in thtir tducttiona» itatui i« ntt*d. 

Tht ttttfW for tha plalntlffi In lummary ^«dK:«»th#t maSy of tht alltui *raitl«t« o4 tht Pir*lh» vioitta tht P«^»ct»n and 
dut tr^S^XtHf • 'tht Ft«r*,.m?.^Amtndmtnt. ThtV furthtr f tttt thi -co-itlnutd P»|»rly«tlpn (tt tducatipn) mi r«>dtr ttch^ 
(■(tlfitiff tn^ mtmtatr »f tht claH funttit^iny uHlttt weftty : itch day \mw xhtm tunhtr bthind ihtir rmrt ftrtgnttt pttrt. 

Thi rtiiif ori|if>iHy »ou|ht by thg pHint.ffi inciudif tht toiiow>n| 

t. A $30.000.00 *'**fi*^''(i'o''**ehP*<tn tiff. 

1 Pr»Iimi».try and ptrmintnt Injunction lo ortvtnt ela«^(Jcatitn of tht Ptiintiff. .nd ^'^i' V?«^^'> '^T.t^'^^J;!^,^ 
proetdurw and mndtr* that at rbitrary. c«,riciou.. and bta»d. t ht ai«lu.Ion of tht Pitfnt ft •^^I^^'J^I^lIl'^El'^S^^ 
rttt^ iducttlon dtiirtd to mttt thtir nttdi: dilcriminttion "in tht tltoettion of cpportunitlti tor tpKW tducttton. bftw^ Pl«ln It^ 
IIS rtNM^Ick rwirJid chitd^. and whitt rtttfdad chHdrtn " tht elaiH«i«itio« of pi.Intitft arvd thtJr dtti at r«trdtd and iht^r tR«lv»lon 
from Khoo) Of iptciai tducation clatHi without a p/oviiion o* a full. fair, and adiouitt httrmi wftich mttt« tht rtflulrtmtnti of dua 
proclM of law." 

Thil cdia ntvar carm to tr«l ilnca tha dtlandmw agrttd to a comtnt ordir mettin, the mo|or.ty ol th. JUifi daman* propowd Apni 
24 1 973 and mad. .tfact Ufa on May 31 Amonnw (aaturw ar. ih. following 

1 Ail Lhridr.r. nul pr«»nH» sarvtd by pubftc $chooi$ ^o or ara lu»p«:t.d of bain| ..lardad "ihaJl b. givan (a) ^u«.On and an 
.duc-t.onal plan, .nd oariod.c rtv.aw and. IW prov.,ion of a Publ.c program of «i««t.On and tra.n.r^ '^^^^'I'^l''^^^^^ 

status. - Th. »oratm.nt aitaWilhtd jptcific steps which muit b. Uk.r» to inform the community about tht rlhtl of tht retarded childrtn to 
an educat'on. 

2 Tha parent gf guardian of any child w*io susp.cti the ch.td n or may be tetefdtd ihall have th. n»ht to htar.ng valuation and^ 
•ducaiionol plan and par iodic r,>,.w ar^d. p.ovulon of a free putt.c program and tramiof appropriete to hi« aga Ond 'n.ntw italui . . . 

3. "No child in e rtoMlar Khool clatt >holl b. raftrrtd by the schooli (or evaluation (or poMiWe rrtarditioo. labtltd ai r.tar<kd. 
rKoiTvntndld (or >pec»l «lucatlon ptactrwnt. p^»c«d m sp«r.at daiatl or .xcludtd . without evaluation and d^Jopmant o( . »««c.al 
educetion plan andiJtfiodic rev.m and provision o( a (rM public program of education end traininf appropriate to his and mental 
status" 

^"^AU vraluationi and di terminal loni of appropriate orograms of tdocat.on »hail ot mad. under th. pr«umption that plac«n.nt m a 
»tauiar puWic school cla» wrth appropriate support streets -s PreferaWe to plflctmtnt m a special class, Simnarly sptc.al ciasc P»«c.m.nt .s 
prifwabk to a community training facility. Last ^n ordtr o( preferenct is a residrntiH institution. 

5. Ptrh.pt the .T>ost unique eiimant o» th.s dac.s.On and on. v^.ch may be r.petttd .n oth.r cases is that «)ucation and tr..nin« 
opportunit^i must be madt ava.fable to rwidtnts 'Over 21 yatrs o( agt vi^o not Provid«l aducationa- sarv>cat when children 
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t#ucititfi nprilffi af tnt ifincv pf»vi«R| the pr«f rtmt. 

7. l»nW(fh«« HMdf f« prMMlurM f«r tht luifnilan af nwnMtty rttarii^ Gh\l#r«n Mho prMnt tfMtpltnarv rib>ifm to th« tehotll 
tKtt limit thi frtqutncy onri riurttion vf thi igiponi(«rt and fovrn tttt minnr <n i^^h lubM^utnt ^Mtminn rt to Im miilt inQl 

Th« Mgrt In opprovinf tho ifrMmint hoc ipoctfM thm Mn<ip)ttnco will Mcur un#r tha eontlnulnl luporvliion of thi tourt. 
Tht tMm f»r money *mmw mt #ro#tad by thi plilntlffi in tht tvum ¥ ilivt(«*ln| thi •inNmtnt. 
*Nrl«h tl tht L«ul«iint torm for county. 

CATftOUC 90aAl UHVtCMS, INC, 9, BOAMD OF KDVCATtW, odrntnlltrttlvo rPCM^Inf btfori tht DtltvMn Stttt lotrd of 
f^ucMlan (fiM Aufuti 34. 1f71). 

Cmh*li« ItnrioM ff OolVMift m port of Iti rttptriflWlltlw pitett w4 tuporvtm dtptmtont ehildrtn in foattr homit. In tht 
p ne tti of tryinf to okMln t*ii«o^ontl ttrvint for htn^ktppt^ ehlltfrtn, tht ifincy found ". * * tht ipteW ttfueation ficliltli« in Dt(tv«ro 
tottlty ina#HM«t«." 

Tht four thO*fn ntmid ineluM; 

Jimmy, ofi 10, t oMld of tvtrait inttiii|tnet wfto hti hod imotionti tnd btKaylorol probtimi Mfi(ch fronn tht bt|lnnln| of hli Khoci 
etrttr. iniieno4 • ntt^ for ipoclot tAiettlon. Alt^otffh tpocitl tdutttion profram pipotmtnt <m% rtcommondtd on two npirttt eoeatloni, 
tht ttck of profrtmi avalltMo prtvow t td inrptlmtnt. 

DtMNt. ift m hti bttn #iflnottd ti i ttrioufly vituaiiy Ktndlctpptd child of normtl InttlKftnet who. boctuN of Ntr hindtctp. 
ctnnot tttrn ntrm«tiy. Iht hti h#d i iimittd opportunity to ptrtlefptto in f vtdil oduettlon ffror^m. but n of SWtmbtr. 1 171 . nono 
wa« avilIiMtw 

Johnnit. tft 13, hti for yotra dtmont tn ttd diifulMki bthiviof in ichool which itd. btetuN of hli tttehtrt' inability to "copt" with 
him. to a ftcorwTwnditWn 'or ptaetmtnt in an tdueatioiwrprofram w^th a wnati itudent-ttachar ratio, penibty in a eitii of "amollontlly 
eonnpltM ehildrtn/' iMii tho tima of tKo wit. ha hod not bttn oWo to rttttvo luct trttninf. 

A#ritn. ift It, hN a lonf hiatpry pf ptyehlavie dltabllHy whteh prtvpmtd Nm from ^ivlni public tducrion. Foil owl n| tht tbtrtivt 
ttttmpti of hit nrwthtr t« tnrpil him in lehopi. ht w«a ultimtttly ptacad in i ttttt rtiidantiti ftcllity far tmotlaoally diiturbad ahttdran. 
Thtl ptptamtnt Mpa mtda without ptyeholtfletl wtini and iMth no oppartunity for • hatrlni to dtttrmlnt whathtr thtrt wart tdaquatt 
Khaal fltciiitlaa mi labia ftf him. Appraximaiaiy ana yatf latar ha wat bmufhi to tht Daiawart Ftmily Caurt on tht oharta of bainf 
"uneanvaHad," tnd tfttr no Judfmtfit at to hti pulH ar Innoatnc t . ht wtt rtturntd to tht rpiidtntltl whoai an prabattpntry iitMi. If hit 
bthavl«r #d npt impreva. ta iu4|a# by tha i«aff. ha cPuM latar ba aammltttd ta tha itata Sehtol for Oalinpuant ChHdran. In July. l|70. 
tht latttr trtiwftr wat ma^ withput Adrian bdnf ii»rtaaniad by tpuntal ar bptni t^ttd of thit ri|ht« linat that timt. Adritn htt rtetivtd 
"tomt t*HM(lartal itrvtaa ... but linia ar np ipacific tralnlnf." 

Tha aamplatnt ouotat tha CpnitHutlpn and lawt of Oalawara that tuarantta all ehHdran tha ri|ht to an adyeatien. Tht Oaltwtrt Cad a 
ipaelfiaa ihit: "Tha tma loard of Edweatiofi and tht ■•C9i lahaai board thtif prpyida and malnttin. un#ar appropriata rtfulatlani. tpacial 
tiatati and fatlHtiai wharaoar paaiibta ta matt tht nta#t pf ait htndiaappad. fifttd tnd taiantad children raeammandad far ipacipi aduaatiah 
or trtinini tama frt'm any paa n raphlc irat," Purthar, '.na Cada dtflnai handleappad ahlldran at theta ahlldrtn "batwatn tht 
ehronplafiapl apat af fpur and 21 whp ara phyilaally handliiPbid pr mttadjuttad ar mamally htnitaappad/' 

laatuta tha ratpandanta (laard of EduaatlPn and rhata ntmad in tht oambiaint) hayi ftllad t« provlda tht (tfilly futrantaad 
tducaiipn tp tht namtd itril^pn, tht tpmtltim urgaa that tha raippndanti; 

1. Opaiara that tha pat^tlprara hava baai* dtprlvad pf ri|htful tdueatlonti faellitftt tnd oPPOrtunltiat. 

3. Prpyida ipaaial aducatlanat fbctiitlta fartha namad pttltlanart. 

3, imma^Jatt^y apndutt a full tnd eamp^ata invaatlfattpn Inta tha bublte aeheal tytlam of Daiawara to datarmlna tha numbar of 
yautha baini dbpriwd af ipaalai adutatlanal teetlltlaa tnd dtvalap racammandatiant far tht impiamtntatlan pf i profrtm of tpteiti 
aducatipn far thaia ahlidrtn. 

4. Conduct a full haarlnf aiiawlni patitlanarata tubpoa w o and erpaaaxamint wltnaMtaindiiiow prt'htarlni dlioovary Including 
inttrrpfitpriat. 

f. aravlda tpmpanaawry tpacial advaation far pPtlllanan tar tha ytpra thay wara dinlad tn aducttion. 
Tha four namad chlidran wara piatad In adutatiofl proframa pr)pr ip tha taklni af farma) fapal actian. 
Jtl/O K MMJID or WOVCAltOHOf tm OTYOrSMW rOMK, 413 P. ad. 231 (2d CIr. 1I71K 

HEID 9, KMJU) OF BaVCATIOfi OF TMt OTY OF MHT YOMK, Admlnlttratlva Pr*aadura tafara tha Itata CommiMlontf of Eduaotlan 
Na. 1742, arfuad January 1«, lt73. daaMad ri^avambar 21. 1173. 

Thii altM action mat oripinoliy brpui^t in Fada^al Court to prtvant tha Naw Vork loird of Education from danyini ' krt(rt*lnfurr4 " 
•hlfdran adapuata ind aqual aduaatlpnti oppartunititt. Flalntifft alipfad that undue dalayi in Kratning and plaelni than eniidran pravtnttd 
tham from rtttivini fraa adueatlan in appropriata fpaclai etaaaat. thui infrin|ln| upon thalrittia ttatutory and acnttitutionai /If htt. 
luarantaaa of aqual prottttian and dua proaaaa under tha Faurieanth Amendment. 
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In tMl Ii71 wmni^ ailCltd thai ov«r 400 childrw tn Ntw York Citv «Wft. on ,h« biiii o» • prtllm»r»trv dlafnofi*. •« 
uTSSmir; tS^li.iWri.y o. •!■ th». chilli.. An •Mitlon.l |roup of 200 childrtn ^. four«i «l»«)b<« but mr, «-ltln. .p.c... 

til. clMTyMMld bi irr.p«r.WV Iniurtd biciuw tvtfV *V ip»m •Uh.f *n • r.,ul«r ichcol ctt» Of It Koml *l.y«d thf Ittrt ol t#Mi*l 

in«tnietiOA« 

On Jun. 22. I97l ittrftat MTJntr* of th» U*S. D(ltr(Ct Court <or th. Southern Dutrict of NfV» York, dlni«d the mot»n for t 
pr»li^4r^^rJtioi*«^n^ -Ot*on to d,.m«.. Th. Court .ppli^d .h. -fr*fe«f«« db<M«^«.ninjth.t ».nc. th.r. 

;^ThZi% *«ri^^^^^^ th« . cm v^tr, th. St«. Court could prov.d. .n .d«^.t. nrn^ .«d v^. r*ort to th. 

F.d*r.t Courts M.a urMWOKMfV. 

On .p«N(. tht SM*«d areuit Court of App«<s. ruliH on th. D.Stri«t Court ordtr, on D«:^b.r 14. 1 971 dhKidid thM Ifdr.f 
jOri«*ct»on Should bwn -.laiMd p.ndinf ■ d««min.t)on of tK. itiW i cl.tmS (n th. Uwi York St«. Courtl. 

in J.mi.rY 1172. . cteit ».t«« «*m<n,«r.t«. h*nn. v^. hdd bifor. th. Vorl. St.,. Com^i««ofv.r o« "^"i;^ 
wth th. opinion* of th. Unrttd St«« Court of AppMl. for th. Mcond circuit on Dw.*nb.r M. 197 .nd J^«y 13. 197^ Th. ord.r 
dlr.ct.d Z Oni,.d St.tM 0*trkt Court lor th. South.m D.5tnct of Mw* York to .blKin from d.c«in,nf thoH cl.imi Of pl^intlffi wh.ch 
iTTSnd on thJ UniSd St,l« Cormtitution Ptndmjl . d.t.rm.n.t.on by N.v. York Stat.', .uthor.tlw of r^w^m but y« un.n,y*r.d 

"^'T^Ti^l^^i'f^ n#v.compl.m, .ubm.tfd to th. Comm.«.on.r concrn. th. .U.,rd f.Hur. of th. r«pond.nts N.« YorK Cty 
Board of eSIc^^) to -full.ll th..r ob..g.t,on to prov-d. th. P-tM-onr. «ho r.pr.s.nt .11 h.nd.c«>P.d chlldr.n with «iM.bl. .duca,,On 
i^Ic.* fLn,';i;Tnd/or proram* - rth.r . pr.v.t. or puW.C school S.tt.n9 m.nd.t.d by th. N.w York Comt.tut.on .nd .due. 
tion i.m 

P.t.t,on.fi -n th>l «:t.on »rw nin. school .|. chJdr.n wth lt.rn,r^g d<l.b'lit<«s .ttr.but«j to br..n ir,(ury .nd/or wnot.on.l d<sturb.nC.. 
dthouJ. chtldrw •<«» po«tts orthop.drc handJcps, Th. cIms th« rtprW.nMs Mt.mat.d to bl 20.000 ehildr.n. An .dd.tion*! 
t J^iirTt^. ll^TYoTk ^T^'aUon f^ Brain ln.ur«J Ch^dr.n. . .t.t..v..d. or^n.z.t.on irwo.v«l -n prornot.rjj .dUC.t^nal. m.t*CL 
..t:r.«lon.l pror*'™ fKllitws. Wcl.l rn«rch. and puWic «*uc.tion rH.rdinfl th. rv«.dl of br.tn Injured ehildr.n. 

Th. n.fn.d children ran*, .n af. from KV.n to 12 .nd hav. ichooi hiitori.i mcludini mlspl.c.m.nt. med^ei or othw wsp.ni.on from 
.chool^^o .iov*on for^ntZn, .nstruct.on. multipl. scr,.n.n, .nd e«lu.tK,n .«.ions. mIKorrfmUnlcat.on b.t^n th. p.rooM .nd 
,^1^1 Slrso^n.^^ mstrultron ranVnfl f.om on. to thr« houn a weak, end )OnS^t.rm «S*,nm.nt to ^iunt I«.t1 for p.acm.nt -n 
pubiic ip.ci.1 .duCMion proiramc. 

in ,dd.tion to ,h. Board o* Eduction of th. Cty of N.w York. r«pondints also «nclud. Harvey Scribn.r. Ch.nc.flor of th. N.w York 
School OlStrtCt.^ 




pUcements ana .valuation, taiiur. lownowror lo — — «• - - • 1. 7-'— ^ .heir ciact 

search for pr«,a,e nthoo' pJacments. ptovii.on of entirely umuitabl. horn, instruction. F-r-Uy. « l« ill-tK* thet p«it.onef s end their ciata 
h«v. bMci caused serjous and irr.p.raWe harm 

The petition *iiO contains the following ergurnents 

1 The fdiiur. yf the rwsondenti to provide *or the suitable educaf lun of the oet.t.cn.n and their class and the manner in v^,ch this 
occu inciU- g ierc on o^SrrTs to wuhdr.w .h*r chUdren from school, suspension of ch.ldr.n without J'"^*^"'*' "^7"-* '"'^ 'J* 
^„ deia^ betlin screen mfl d-onos^s. end Placement Places th. burdan of ^md.ng an eduu^t.on for th.,r ch.ldr.n on por.nl, rath.r than 
the schoo's. 

Z It .s rrwintaincd by r«pond.nt« that for ,h. 20.000 h.nd.caPPed children included m th. class, placam.nti .r. n^t m^e b«.use 
- .hw hV^ noJ i^^ped s^«i cl««s «h.ch ar, suitable to th* needs of those .h.idren" or they hav. Uasses suMaW. 'o th*t 
p«;,;^.?r hTndk^p bLTlTnot r^*?n then,.- It « also PO.ntKJ out that 85 000 chHdr.n pr^ently .nr.|l.d m cty spec«l 
education profrann. 

3 The home irntruction pror-m offerad is not a suit.bt. rluc.t.on.1 len^lce because .t wes initially designed lor children "••^ed 
O^LlTJ^^^ and not for Sen who require specKliZtd frnln. s.tuetiona .ncludln, special D.r«,nnel. •^'»-:*;;*r^ '^'V'^'^^ 

dt Z Zuon "the latk of »nf «ity of home instruction, the l-ct It « only olfer«i . J^,'^.S:tre^'* ' 

day .n The ciaearoom so that he «n ie.rn end relee'l^. epplvmi h» Iternim da<Jy and hourly, makes .» dramatically unsuitable 

The petition seeks th. folio wln| 

1, 'V . .mmed4.t. rel«f in the nature of surtebi. eduction lefvicee. facllitiei wid/or prosr.m* b.flnnmg l.n 1972" for all named 
children. 

2 Similarly, ell Ch,i*tn\n the ciaet must be prov-dKi " . - with suitable education «.,vic.s. facilities andVor programs in . school and 
c'assroom environ nn.nt be(»nning vvith the fall 19/2 semester ** 
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1 TKi relief raqutttad •» 1 «nd J m»y b» i>"-»v*Jtt) ^-th-n « puU^t »t.rio«i wtt^nfl ot by contrtcimf vv<th « prkvatt irvimuKon 

4. Th« di«ff>osis ind tvilu^t'On c^»<dt■'> »o»oectid O* be-rt? htnd'CtJXJtd \'-> ■ O'ompt md tlmily trmnf*9t " 

5. Am ch 'd»«n htrice*o»th tound ij Ot h|r»jiC3t»j»U U »i».^'<iivi .mH. jy.tabU •duCJt^on >t'w«cM tacl'MiW. ird Of profnms in aKhool 
■ndc«MS:oo»' •«Vi.'Ofxn^nt, 

6. ' p»OVicto mi ch.icir«f« rHJ.V »»C»-V.i»y ^ijrr,t i^tjt^ocf j^t Alt^^ iu«t«t)Ii irjuCat io'* v'Cil fiC*l<ti«. •nd?or moO'lf"! ■ CllSlfOOm 
•ndStHoyii t«V"Oom«nt ' 

?. An Ofdt* 'iqUirini . . ihi rfn3Qr.d*f.t$ tO Sob'^-t 3 y'u" tu r^'f Cc-imii*»»roni< . lOOWCt 10 iNl mod/t'Catlon, tpprOVtl. tf^d COntinuil 

fupfrvi».on. to cnsuti aimpl.inct wiih th^ abcvt ur^Jt'i -ntudt * compiftt H^ng o( avtiiffaif strvtct*. »*cii.t-« ind/of prog'arm. th* 
numtw 0* childfto iiwoUtd and anind^nj putH«t school »p<Kiii c"ii»»« and ci»*«e» pnvatt ihitiiunons wtth v»hich tKt r«pondif,ti hivt 
COnwact»<J. th« nomb«r of chddfin on vsa.t^ng uitt for «)»t«a> tnJ pM>an tchooi ci«$5«, tn appron'rmvon of th« number of ch.ldrto 

•rtnutlly *vt>o n»v nt«i iptcwl crMws. th« numt>ef of ch»idfin in the icwn.ng unn». iht numb»r of chiltkan on vwitmf liiti or probtttv 1" 
rmdOt Krt«nin|, a pfoitction .n dita<i o' thf nuTibt' o' naw ciaiSM and ciRii ipactt that muit bt midt ivaiiabit tor rtspondioti to 
liroyid* th« '•i"a» htftm r»m«d. "nd 'uftht. ofdtr that tha plan ip«c-iy iht dkta'itd t>maiabif 'or icrtaning, dlainoin. ciiaitiettion. a^d 
|i*ct/«#nt fay ^pon*nti at p^titionin tnd tht clan htttm ^tpr^itnitd. md lu't^ti oidt' thi inciuiio" m th« pia" of any othtr itmi not 
t>af«Vrt Mitfd * 

Thii pfocMdini m« httf d bafora ■ Nty* Vo»k Commi$i.onft of Educalion on Janu**v 16, 1073 Ai a rtiiiM of tht pttitton«f'i aHtic- 
t»on Navir York Sutt Comm»M(on«f of Educat-on. Ewtid.a Nvqu.it. o'dtrtd thit an .nvtitjatjon of tha ichooi diitnct to ba conducttd 
Thf .nv«tiH"t» ^'^^ occurnd in juoa and July, if 73 subitant-attd tht charfa that thart ara 'ngmaroul ch.idrta'astdtni wth-n tht 
'tipondtnt d«itrrct «fyho«* fAJcationai ne«**i ntw not ba»n| tdtquattiv wvad' m »c€o'daoca w*th itata lav* It aito diicioMd tht axiitanct of 
■ Mfdica! Oficharft BafHtar y*h«ch i>sts chiidran vyho hitl bMn lutpandtd and «(Vtra not raca<yn| tducationat M^yicti Th» Commtiiiontr 
M)d " a Vovambar 2fi orda* thm ch.id'an with hindictpi and dticpi-nt prpbiami yyho wara pfacad on that mx *n i,tu of app'OP'iatt 
a<Joc<t«Ort DroQtami mav '>avaf 'aca>vt Dfo^tmj to mtat thf<r nitds 

I'i *h0 tama ordt' t»'a Cun^rn-ij.onif' -apt-'tad tht foi>OA«ng daf-c aoCM .a tht Nev* Vo>k C-ty ^ubi«c Schoo's 

undiia da'ays .n •nfm.nt titf^s and d-agnost'C 0focadufa$ Pa-'u^a* to artm-nt and diafno$a hand-capi. FaHufa* to piaca hmdicapfltd 
c^Nld<a^ ,n »u<i!aWa pio^ami Chudfan ptactd o'« home -nstfuct-on ..n v.olit<on of tha pu^pow of homi mitruction. Chiidrtn pitcad on 
hy#Ti« .rtttruct.o" who did no» 'acfrt tha ^fQu«'adhoufi of pt t$onaf .n$trucfon <n accordanct «vth tha ra|\jiat.oni of tha Commnnonfr of 
Ed«cat.on HandiciOp«d ch.Jdrart t^pfnid from public school aducafori for nn<J'cal ^aasom whtn luch m«d'cai tealoni did not praduda 
bantf.ti from fducationai wttingi incompfata or comi.ctinQ canjus data on tha riumbar of handicaqpad ch«!dran rti.d'nf m Naw York C«tv. 
inadaquat* nwni of .nform.ng puranti of th« procaim 'aJatad to ipacai aducat<on jftv-cM. and -nadtquata piani for parant invoivamant m 
•ffact.vt planninf »nd dacijionfTTtk.nj iigardM^ thrr chiidrirt Sun>an»«or* of hand'cappad chiidrar f'om ciasm wthout adtquata none* o' 
pfuViSiijni ioT alttrnita tducationai s«rvicas F««iu>»i to p*yv.da *i^a«»abia spaca and >ac'i<t.« for p»o|rami 
^'j 'a<tifv t>i«H >nad»quacias tht Commiss'ontr ordt'ad *hat 

t Th« Medical Oiicharn Rafl*$tai to b* distonhn^jid, and homt -njf jCt-on b« uwd omy .n accordance with tkisting statutes A fiit 
0» studtnts rec«iVing home mstruct'on jnd the reasons for the pfuv s^uns of suCh o^ograms must be suDmitted to tha Commtisiona» 

2 *Ali students wfw have been d.agnoied *s hand-capped be p'aced -mmed-afeiy -n app»op..ate pubf-c school ctaiiei or. .f public 
jctitjof ctasaes are "ft «vjiiabfa. ^n private schools ufidt' con act .n acco' dance A»th" state 

J Thjt plans ior tK» fofoyying be 'submitted to the Commiss-oner bv Pebrua^v 1„ 19^4 tj} ii.m,nating*va'i'n| f«sts for diafr\oi»s and 
pijtemcot fbi >e3iona'.£.'.g ev-luat.on u' the h^d«copped 1 1» rneer-^g the need* of the hand«tJoped -n secondary schools, and {d> 
rtot fy-ng pAHtnn of av^i'jfjia w^v^ces and pe»ionnD" 

Ftrrjiiy the Conirni$$" j"e* "etj'ned iu"SdiC>>o'i of the per^tiuot" t jpoejl 

Wdf 4 nOARt) Of SLHOOl DlRti rOR;>. C>,.i Att.on Ng 377 7/0 K'r. O W-lwoukee County, f.ied Apnl 7. 1970) 

The pia.nt.ffs .n th.t Class action ore rfp^ejented by John Doe « 14 yea* old tra.fwWe mentally retarded student. The luit agamst tht 
f^nwaukee By*rd o» School D'<ectw»s focused on the 'act that aithuu^h John Doe was tested by a school bo««d piychoiogiit who 
dete"m.r>ed thjt he wes ment ai»y retarded and n need of placement -n a ddss tor the tra.rwbie mentally retarded, he v»$ put on e w«»tmf 
«.it ft* the pr-^gtarrt It n aireged th*»t th»s >s a voiat'on ot the ttjua) piotect.on ciaute o« the Pourteemh Amendment of the United States 
Contt'tutior* 

Pio.n'.if, jrtjufd thit rh.s voior-on ixxTu'-ed on twt> tfsaU*f"sf. John Doe, as a school 396 resident of the citv of Mi«y»«uliet. H 
y»w. jPt<M?tl flt. o.Hicjt.on tv the W«scons.n Cur.sftut.yn It .J 0o^TTTRrT»uf that puWic education is provided to "the great bulk of Miivwukee 
chit^jr^ii wtthout requif.nQ them to soer>d vd'vng and -ndef'^te *>mounts o' t.mp on wa»ting listi vwUmg for en education." 

The «eco»id aiie^^d viofat.on occuffU because, under the Jaw. the school directors tift 'eatiired "to ertebfiih schoofieufficStnt to 
accommotA»fe children of «-hfvM ^ w»th va*<ous i.sted handicap*. mciudmB chiid'pn w»th mental diwbilitit*." It h funher argued that at 
the seme t-me of the corhplamt 400 trainable mentally retarded children were attending luch c<assai. Thus, by danylni th* pfaintiff 
parf^tpat.on .n the program the ihfendanti ere denying h.m equel pfotectron of the taw 

Th^ (fUi-j'tiffj touqht 

1 A -ts-iH...... /.y u«dr-» tp'-io'' " J ■IT'; 'J :«»*:■ nt^to^^mcfit ot pij-nfif's m on spprcpnate class fo' tra>n«bie mentally retarded children. 
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Z An udir wijolnlnt tht Orftndtnti Irom /ntwt.>nfni • wtltJnf lilt thtt dtniti ^blfc tducttJon to ttiow WlrVn| ipteitt •ducttioo 

A ttn^trv i«|y»Ktlon wti ordrtd and tht public ichooli wtft rt^uirtd to a^t tht ptttntiffi into tht proirim lor triintttt 
rmmttIV fWrdtd ChlWrtr wHh til witon«b<t ipttd W*i»ch «^ «*««in#d ct 1 5 *V«. Thli ordtr dtlivtf id »n 1 iTO 1% ItlU In tf ftct. 

MARUGA ». iWt«''« W»« flOtJIO OF SCHOOL DiHKCTOHS, C*vil Action No. TO-C-t (E D. Wrt. $«>ttmbtr 1 7. 1970» 

Thit e— c«npi«ttd In 1 170. wti I ct«* tction lult with DouflM MtritH n tht mrrmi piaimiff. Mt broufht iwit tfaintt tha botrd of 
KhooJ dl.tcttrt of tht »uWtc Khooit of Milwtuktt on tht t»ttl of dinltl of conitltutlontliv ^trtntttd ri|hti of notlcf and dua procati. 

At Mut WM tht txckiKon of Mtrlan from pgWle lehool ttttndonct b^auaa of •''•JtJ:*^* •'^^'T' ^^^'ST'IJ ^ ^ 

'\ . . wtthcut tffordlni tht pmx* or fUtr^m an opportunity to eontMt tht valldrty of tho twofuiJon ^rmmatlon. M*'**!*'®* 
imalUar^ot. wai eompl««tly t^cludid from Ftbruary U. IMt. to Oetobtr 7. IMI. Hli ptrtntl ««rt not #vtn juatlflcttlon for tht 
txdutlon. nor wtrt thty pvtn any o»#ortunitv ftr a dua prootM httrini. Throufhout tht ptriod o< ticduflon. ... no aitarrmlvt puttk: 
Khooltnt H furntihtd On a »rt^t«kit btiii" and "no partodtc rtv^tw of tht tondition of t»cludtd itudtnti iiaptirtntiy mtda nOr li honr>t 
tntiruetleA »P»«rtntlv rowldt* on a rtgutor btiH." 



Tht foitowMi WM MUflht ky tht »(tlntiff 

1. a ttmiMrtrv rtttrttmnf (Kir tt rtlMlilt Mtrlaft and Na eltfi <n Khool; 

2. tn oritr to iifandantt to proyl#t tht nitintHf t rfut roetM httrini. tni 

X an ordtr tt rtytnt tht btof d of tcHool dirtttort of Wiwtukot from txeludtr>i any chlldrtn from Khool for mtdteal rttioni 
without IrR prowl dinf for a dut proetta httrinf txatpt In trntrftney iituatlo^i. 

A ttmportry rtatrtinini ordtr wtitwordtd on January M. 1170. On March 19. 1170. tht Court ordirtd that no child could ba 
tKdudid from a ff— public tduettion on a f uit-timt bttii without a dua proctta haarinf. Tht achooi ditcton lubmitttd to tht court a 
propottd pian f«r tht htndlin| of iH mtdicatiy txcludtd childrtn which vMtaPP^ovtd on Snntmfaar 17. 1170. 



WOLF 9. STATB lEGtSLATVMK OF THE STATE OF UTAH. Ctvil Action No. 1l2t4« (Third Jgd. Dllt. Ct.. Utah. J*n. 1. 19M) 

A Iftf ruUni lin tht Third JudWJtl CoUrt of Utah gutrtntttd tht right to tn t<iucatlOn tt PuWic txPtntt to all chlldrtn In tht Itttt. 
Thittajon wta broufht on btholf tf two trainoWt mtniaily rttardad chii#ran who wart tht rttponiibility of tht Stttt Dtptrtnwt of 
Wtlftrt Tht chlldrtn wtra not btini providad with luitaWa tduettion. Tht ludft. in hia opinion, tttttd thtt tht framtra of tht Utah 
conititutlon bditvad "«n a frtt and tquti tduottion ftr til chlldrtn admtnl«ttrad undir tha Oopartmtnt ot education.' Ka furthtr wrott 
that "tht plain»iff chlldrtn mutt bt providtd a frtt and tpuaf tducation within tht achooi dlitrlcti tf which thty trt rtiKJtnti. and tht itata 
aftney which ii tolaly rtiponiiblt for providing tha piaintiff ehildran with a frtt and puWte tducation ii tha Statt lotrd of Edueotion. ' 

MAHYLASD association for HKTARDSa^tDHMS ». STATE OFMAMnANO, Cm No. 72 733-M (D C hW.. filtd July 19. 
1 972. Abawntion Ordiif Soot. 7. 1 9731 ntftltd in itatt court 

MARYLAND ASSOaATtON FOR RETAROEO CHILOREN*- STATE OF MARYLANO, Equity No. 100-192 77979 (Circuit Ct . 
9oitimort City. Md.. fMad Mty 3. 1974) 

A claaa action van wta brought by tht hUryitnd AMociat.on for Rttardtd Ch.ldrtn and M mantally ratarcted childran agalnit tht 
Itata ot Maryland »id rti Stm iord of Education. Stata Suptrintandtnt of Education. Socratary of Maaith and Mtntal Hy|<tna. Diractor 
of tht fc*tnttl Rtt»r*tion Admtnittratton. and local botrd* of aducation for thttr fatlura to providi ratardad or othtrwiit handicappad 
chlldrtn wtth tn aqual and frtt public tducttion, 

Tht 1 4 piamtiff childran r»n|a from thoat clanititd m itvaraly rttardtd to tht tducablt. Tht mt]ority of tht chlldrtn. whtthtr iivini at 
homt or tn an imtitutlon. trt not ractivini an a(iprop.iata aducatton wth wmt chlldrtn btinp dtnitd any aducation artd othtrt 
inappropriataly piacad m ragular aducation proraim. For txampla. two tducablt chlldrtn. rtaidlni in galtimora city, havt bttn ptactdand 
rataintd in ragular kindtrjarttn program* bacauM thav ara not yat tight ytari old though thtir nttd for a fPtcial claw placamtnt hai bttn 
rtcognizad. 



at Will tnabtt thtm to btcomt good citiztni. 
thtir anvironmtnt It ii furthtr argutd that "tht 
lit bt mada availabta to all on aquai tarmi." 



THt complaint cmpha*»zt* tht impo*t»nct of pfOv<din| all ptrsoni with an aducation 
achitvt to tht full txttnt of thtir abilitia*. prapart for tatt' tr*inm|. and ad|Uit normally t 
oppoftun»ty of an aducation. whtra tha itatt hai Undtrtaktn to piov.dt tt, iia righi that r 

The contention of tht plaintiff 1 1* indicated in tha followinji 

■'Thar* art mony thouiandt of rttardtd tnd othtrwi»t handicappad «hool ag* childrtij (chlldrtn undir agt 21) in tht itata of 
Maryland Dtf.ndtnti dmy mtny of thtM ch.ldftn tmctudi«| atch of tht individual plaint|ff children Nrtinl frat public ly-iupported 
educationai program* JUiltd to thtir nttdi. and for trantpertation in connection thtraw«th} 

I 

"Moft HJtcif ically. dtftndinti dtny luch tiuettJonai pror»m» to many childrtn whi^ trt rttardtd. P»rtleularly to thott ««ho ert 
profoundly or wvtrtly rtterdtd. or who art multiply dittMod. or who trt not ambutattfy. taiitt wain^. v*rbtl. or lufficfantly wtH 
bthavtd or who do not moot rtquirtmtntt aa to age not impowd on tithtf normtl or htndSctpptd ctmptrably iltwttvl. Ai t rtiuii 

of thtir txcluiion from puWic tducation, tho ptamt.lf childran'i clae* (includini plamtlfta) mu*t •\x>m (a) rtmtm at home without any 
tducttional progrtmi. (b) atitnd nonpuolic tducational facil.tioi portly or wholly ptid for by thtir ptrtnti. (c) attand *dty cart programi 
that are not rtqoirtd to provide itrueturtd. oritniwd, proftwiontlly run program* of education, or (d) itik pitotmtnt in public or 
nonpublic rtiidtntm ftcilitftl. partly or wholly ptid for by their ptrtnti. which do not Pf ovidi lUltabtt tdueat.onti progrtml for many of 
thtM children. 
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"'Lika chtidrtn for Mt^om dt^fndantt p'ov-dt lu-ttb"! O'^bliciytupporttd tductl'onti profr*mi. mciudinf olhfr rwitrdtti tod Ol^fwrn 
handtCtpptd childrtfi. lH« p)atni«H^hJdrtn i ci«l>C«n bcntt't from luitaCHt tducai'onti proframi. Tht dttfndants fa>lurff to provida thffif 

chiidrtr tMthflubiic)v-»ypi>ortfd fd\jctttonai pfogrtnn tuiitd to iht«' nM<h is atfbttra'v. capficoui. and «nv<diOui'v diKrumsnaiory tnd 
Mfwt oo valid ttatt mttrtfi. Tht dvniti o* >uch pfOframs vioititd tht piatntiffs' rights undtr th« dut process t^d tqu^i prottction c!aui«t of 
th« FoiiftMnth Am«ndm«nt to tht Constitution o( tht Unittd Stttts. ' 

The |i«aintiHs alitpi th«t tht stttt's tuuion Msistanc* pro|'am providai insuf dcitnt funds to tducatt thtst chiidrtn and thus p«rtms art 
(ofced to Uft thetr own rttourcvs. "Thus, daftnd^nts htvt condit<ontd tht tducation o* thtsa chiidrtn on thtir partnts' ability to pay 1'hat 
action is arUtrafy capncious. and mvidiousiy discriminatory. Mrvti "o vaiid statt ^nttrnt. and vioittts th« said piamtiff s r>ghts undtr tht 
dut process and tguti prottct<on ciaum of tht Fourttanth Amtndmtnt 

Anothtr ai>aflBtio>^ \i that tht statt whtn making piactment decisions docs not provide for not>ce and procedural due p'ocess. 

Tht p^tmtiffs art Mffkin| declaratory and injunctive relief to raquirt tht statt to make fite educetion available ^or a<i handicapped or 
retarded chiidcen, rtpirdiess of tKa nature and saventy of tht<r handicaps 

On Jgrve 1. 1i73. orel arfuments were heard on a «arge numba>- of mot'OPs bv the state and loca' defendants to dismiss tht suit on 
vamout froundi. Tha court rtfuMd to dism.ss tht suit. 

As a rtigit of a prftnai conftrence he'd Au|ust tO 1973. the defendants agteea to prov'de educdtionat opportunity tor a number of 
named o«aint»ff chtidren baglnninf in StptembBr. 1 913. This a|r»trr>ent has the effect of a prtlimtnary .n|unct'on and wiH rtquirt 
programmtni to b* provided for thtse chiidrtn oending the outco^ of tht fyH trial 

On Seipttmber 7. 1973. the court "abitained " v^'th re>p*ct "to tht r.Qht to tducation iMuf s tn tht case, requiring tht plaintiffs to obtain 
a state court deteimmatiott of their nght to an tducttip^i under state taw brfore proceeding further with this branch of the case m tht 
federal court. On Stptembat 2? 1973 the piatnt'^k filed a comoanion case in Maryland state couft in •cco'dance with tht federal court's 
dirtvtions iM A H C y. Utatt oi Jto^vijwJ.-Cucuft Court for Baltimore County (Equity J. Docket 100. Fdt 77676. Poiiol82» 




Simultantousiy. the thrte judge court stayed proca«dtngi with rtsptct to the due process claim long tnough to permit tha defendants to 
• evtse rh«ii htrfimg ptoteduies m Oevcmber. 1973. the State Board of Education adopted * 'emulation prescribing ntw pruceduras for 
special education p(acem«nt decisions, procedures which wert designad to comply with due process thtse new rt^uiations resoivtd tha 
httinng procedure component of tht cai« 

Tht riyht to tdutat»on issue wa* the subject of e thr»t week tnai in February. 1974 A decision we* issued by rht Circuit Court on Apni 
9 1974. and was subttquentiy modified on May 3 and May 31 1974 

The court susta>ntd v^rtuaTiy »\\ tht ptaint>ffs' claims. Thf dtcrct stattd that 

1 . Merv'and law guarantavs f ''ee education to >»ll hendicapped children m the State. Judge John E Ra>nt 'titcted th« state's contention 
thet a 1973 sptciat tducation law mandattd services for aH children bv I9f0 (Sec 106A. Annotated Codt of Md ) on tht basis that frte 
tdcicatton laws tx<sttd bafprt the adoption of tht 1973 law and were not rtpealtd or amtnded by that Uw 

Z The State had until December 1974 to adopt adequate standards for educational programs m day care centers and state institutions. 
4nd until September 1975 to secure compliance with tJ>ote standeids 

3. Tht practice of rtftrnng children to private fatiitties without providing funds to pav for those prograrr^s is iiitgal 

4. Piivatt rtferrals a>e outlawed unless such facilities provide accredited edoca|tionai programs and can admit tht chad to tht program 
rathtr than pfactmtnt on 4 weiting iisi p 



Komt from g ifsidental facii'ty for all handrcapped children .f this prjtt.ce is followed >n uthfi stiite institutions such as the School foi the 
Deaf ur the School fo» th« B'-nd 

On May 30 1974. the stite asked tht court to allow it i'ntr( September. 1975 to comply wtth Th# provisions m the dec**? requiring 
additional funding « The state estimated the cost of corr^piidnc^ it over $6 6 million pc yejrl The Guverno' cornmitted the executive 
branch of tht state government «n open court to setunng compliance On thjt b<)SiS ihe Court uMowed tht stJte until Septpmbfr 19 ?5 to 
comply., 'cserwing jurisdiction in order to be able to reau**e tht stjte to keep "ts prom.sri if »t fails to do so s,oiuntjuiy 

Tht cou't .ptjintd jur.sd*ction specifically fo' the pU'pose of enfyicn,) the provisrtjns of tht dtcet 

SOnWC^ROUSA ASSOC! AnO\ FOR KETARDtD CHILDRFS. ISC r THE SJATh OF SOUTH CAROtJSA, C.v.i Acno^ Mo 
3050 »E 0 N C fritd May 19 1972» 

On May 19. 1972 a suit was introduced 'n tht Rale<gh Dtv«sion of tht Eastt^n District Court of fM ^ Carolina by tht No^th Carolina 
Association lor Rtttrded Children, inc and 13 mtntaiiy rttarded children against tht state of North C mria. various statt agencits and 

tKei4- department heada. a City school dist^-ict, and a county school distnct for failure to provide free r a'c cdup^ion foi* an of tht state's 
estimated 75 000 mentally rttardtd children 

Tht class action suit namts 13 severely and moderately mentally rttarded children as plaintiffs The chiidrtn's histories inciudt ritvti 
havinf been .n pob*iC school having bee" ejiciuded from public school having been de'ayed enhance into pub'ic school programs, or in 
some cases having recewed an tducation fhrough pii>«^tt prograr^^at thpir parents' e«pensa Plaintiff children ^o had been rfceivmga 
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pybi(C t^Wt.on ^ ..cl^did t»e«u«. of •ilt|»d (Kk o* *K.IUI« or f atluf. of th. ch.«drtn to m«t Crl.m bih«v.or.l qriT^n. ,uqh M toHtt 
tr^nini. In tummifV. th« lulT i« brou«hi on bih«lf o* "f«id.n» of North Cirol.ni. sf. VMri of ••• .rd ov«r. who .rt .lUiWt for frtt 

puWiC tAtcitiOO but wh« K«vt W th* iifMcUnTi M) bMn *xeiud4d. or (2) bMn txeultd from ittindtnca it public KhooJi. or (3J hid 
thtir .'^amftwon pMtpontd, md 14J othtrMtM h«vt htv" rtfund f'tt »CC«« t» public t^UMtldn or trtm.ni Comm«niUfit« w.thJhtir . ^ 
c»ptfai<*tii bteauM thty w rttardid " 

Th« dthf^mnn mclu* tht tttW. th« ttatt tuptnntindwt o< Public Eductt<on. th« 0«p«ftmfnt of Public EducitiO/^. th« Stat* to«rd of 
f ducttlon tl» Otpirtrmnt mrf thi S«Cf«tiry of tht Dwtmvit of Mumin Riiourcw. th« Commimon^r ind thf Stit* iotrd ind tht St«t* 
Otptrtmrtt of Mtmtf M«dth, th« Tr^murtT md ttw 0»p«f tmmt of th« Stan Trf«l*jfir, tht Stitff Ditburlini 0»»'Wt. thi Co«tfOi|.r of thli 
StM loard o# Eiuettton. tnd th« w*to Couittv board of countv comfrnHiont ri. Tht tw« whoor dutricw in nim#d m tvpicti of tii th« 
itttt's hje»l city or county iduettion aftncNit. Tht board of county oommiMiofltf i ii tdo r>tm«d '♦prtwntttivt of tii of tht iutt i 
county bttrO thtt "htw* tht tuthority trid duty to Itvy iaxt> for tht support at tht Khodi 

Pltlnfi'ft'tnorntyi quott tht North Ctrolini conitltutlon whteh providM tKit "tquti op<>Ortunitit« ihtH bt providtd for tH Itudtnti 
for frtt puiiK IChool t^cttion." Furthtr •up#ort for tht Itffil obll|«Ion» of tht Ititt to prcvidt for tht tduCttion of tht o>tnt»lly 
rttrdtd coftltt from tht f,5floW*n| wction of a 19S7 North Ctrolmt tttomty'i ^ntrtl opinion 

It 11 unconititutlonU and invtJ.d. thtrtfort. to optrttt tht public Khool lylttm «n a diicfiminttory mtnntr m iftmit the'mtnttMv 
ratted Child and to tHoCttt fun* to tht diuthrantaft of tha mtntally ratardtd child. OfUn a mtntally 'tttrdtd Chttd btvtlopt 
fair ikiils andatxlititl and btcoirm » u»«ful citJttn of tht itata but m ordtr to do thfi, tht fntntaliy fitardtd child mint htvt hli or 
htr chtnct. 

Tht complaint M)tcif.c*l»v tJltftJ that tht Khool axduMn laws (G S Sic 1 15.165) dtprivt tht p<aintiffi of tht tQUsi prottction of 
tht law in violation of tht Fou'tttnth Amtndmtnt of tht U S Coniflulion m tht following mtnntr 

1. Dm:riminttt» bttwttn htndtcagptd tnd nonhtitdicapptd Childrtn by allowing a county or city tuptr.ntandtnt of JChooli totltCidt 
thtt "A child cannot lubtttntitHy profit from tht mitructtoni rvtn in tht public KhoOl « now conitituttd and wh.ch discrimmattt 
ayair^lt tht itvtrtly^ff I'Cttd (mtntally. tmoltonally or phylicaMy mcap»c«tattd childrtnl .n favor of tho«t childrtn who tft not lo affl»cttd 
.n that tht*t unfor tunut childran art dtpf«vtd of »ny and all tducttiona' tram^nf whtrtts tht childrtn vi^o do r>ot ttll Jn thl* cl«»'*«cat(bn 
or catafory obtain complttt »ftt OUW»c tduc«tion/' 

2 "Afbttftf .ly and capfiCiouily and for no idttiualt ration" dtmts rntntallV rttardtd childrtn tducttiontl opportUnit»tl to btcomt 
lt)f.»ufiic<tnt and contr.bot.ng cittMnt » guarantttd by tht North Carolina constitution and lawiand furthtr "lubjtcts thtm to (toptrcK of 
iibarty and tvtn of '■♦a. ' 

3. Otnitt of tht pl»>nt«f f childrtn from atttndtnca tn put^llc tchooli irnpoitl tht unfair crtttrlon of ftmlly vwtalth tt tht dtttrminlrvf 
factor of thtir riCt(Vin| tn tducttion in tfftct^ childrtn from poor famillts art unabtt to obttin privttt tducttion tt can Childrtn from 
financitlty tb<t famihtt 

4. Plaintiffs' ptrtnts, although paying taxts for tht lupPo't of public tchooli. ara unabit to havt thttr ehUdrtn arfmitttd a«vd thui in 
ordtr to obtain art tducation for thtm mutt pay additional funds 

Othtt counts includtd in tht complaint art »% follow* 

1 . In tht impttmtntatlon of tht ichool atttndtnct law plaintiff t art dtnltd pr octdurti dut proctft of law •• fuartnittd In tht 
Fourtttnth Amtndmtnt df tht U. S. Cooititutlon including provitiont for rtotict. htarin|. tndcrotl tKaWilrtttiOO. 

2 Tha North Carolina ^tafuta rnqufring ptrtntt to Itrd thtir childrtn to Khool contiint an txctption w^ich rttttvtt ptrtntt of 
ch.ldrtn "aff iictad by mtntal. tf"ot.onaI, or phyilcal incapacitift to at to rrwkt 't unlikaly that tuch chilli could lufcttant»tfly profit by 
inttructioo fivtn in tht puWic Khoolt*" from thti rttpaniibility. Naintiff t arfua.howivtr. that thit ttatutt »*iich rt "to fortivt w^t 
othtrwilt would bt violationi of computiory atttndtnct 'tquirtmtntt and to prtJtrvt to tht ptrtnts tht dtCJllOO of w^thtr tht Child shall 
atttnd Khod" It in fact mtd to "mandttt non-attandtnot contrary to P«rtntl' wtlhtt a«d thu« iuttify tht axclution of rttardtd childrtn 
(rom tht public ichoolt "m violation of thtir COnttitutiOnal rifhtt." 

3 Tht dtftndtntt havt ignortd tht law that all childrtn art thfibit for public school tnrollmtnt tt aft t>x and havt txclucM rtttrdtd 
chitdrtn Until thty art oldtr 

4. in addition to prtvtnting tht tr.roi'mtnt of plamttH chtldrtn <n public tchoolt. tht dtftndtnts tito trt alttgad to txcludt. txcutt. 
and pottpont admittJon to puWiC tchodt and to providt tducation fo« chtidrtn at ttatt schooit. hotpittlt. mttitotiont. <nd othf facii'titt 
(or tf>t mentally rttardtd. 

Tht Hi't tttks tht following rtmtdits 

1. Otclaration tt>at all reitvant statuttt. poUcitt ProctdUrts. and prKtictI art unconstitutional 

2 Ptrnwrrtfltly tnjoin thp dtftndtnts f'om tht prtCtictt dticribtd at wtll at "iivinf dilf trtnttti trtttfrwnt conctrniOf ttttr^danCt tt 
Ktioof to any rtttrdtd child." 

3. A ptrmtntnt injunction rtquirlng thtt tht dtfandtntt optrata tducttiontl profrtmt for tht rtttrdtd In KhOOli. intlitutlonSi tftd 
hoipttils. and. if ntctssary, at homt with all cotts btirsg charftd to tht rttpon«lblt public aftncy 

4. A ptrrr>tntnt mtndttory injunction diricting tht dtftndtnts to providt cornptntatory ytart of tducttion to tteh r*tar*d ptrson 
Dwho h« bttn txciudtd txcuttd. or othtrwitt dtnitd tht right to attand tchool i^iia of KhoOl tft and furthtr tnjoin tht dtftndtnts to 
yvt noitct of tht judgment htrtm to tht ptrtntt or fuirdiarvs of tach such child. 
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ProMti^on to tht plftlntlffi tHt tMt «{ th* tult indu^ni "rtMonftfat* oounMl fM«." 

On Jury 31. 1f7Z m axpifi^d oon^afnt mm fiM Minini in •ddttfon to th« North Carolint A»io«lition 'or Rittrdid Children. 22 
pMmiff ahHiMfi. Th« tAlitioncl illffitlont rogifdlni th« itatt'i ftllur* to proviM tot ttitir •ducation " . m^o htvt by ih« dtfmdsnti 
(•) )mn th« r)|hi of frM hctnvbound Initruction: (7) b*tn di«i'«d thi ri^t of tuitiort ot cOfti r«{mbur««rr>tnt in pnvitt »chooii or 

inillnitiofM; or (W iMtfi itenitd the ri|ht af froe op«r«itd bv the Suti of North C«rolin»." 



A hKttar tftttnetlon it tho i^ltfmon iMt ibort trt ittia ittmiM tMtikh ofMirit* to rmt "iid to the mtntiliy rttirdad chttdrfn b»iow 
thtifK al tlx mn in non-^fit prtvtw ftclllttM for ratarcted ehlti^n and axeludini lueh aid t^, mantiity ratardad childrar^ abova iIk yaari 
attandlftf l^• lama typa of ifwilmtiont." 

If la fyrihaf allofa^ ttm ttw ^tfaniiMia furthtr "falMNi to provlda for approprfaw fraa adueation, traininf arvd habilltation of tha 
pialhtifft In itwlr homat aft«r axetudlni tha plalntlfff frwm frti atfucatlon and trainini In tha pubite adwoii and thui con<Sition tha pfaintlffi 
aAwailoA in tha hpmaa upon tha invparmlaiilila erittrla of MNith. imyltif training, a<lueation. and hobilltatlon to thoaa.chlldran i^aaa 
PMwnti wo ppoct 

In iho wpMiAd Milt an odiilttan*! apunt ^M'ktpn Intrpiuiii #wt fitMMi tn lha nm Inttltutloni for tt>t nwntally rtwcM. 
•pac(fl«pilv. )t it al%|Mi mot tho aanian for tht rturtfa^ ara "M^hPUM tnitltutlp^'' ihlth. htaa m a of thair atmpaphara of ptychaiofleal 
andphyatcpi *pcivttlpfi. xtm inailiuilpna art vwhtl^y InaipaMa pf fuml^^nf HtWIItsKon «• thp mfnttlby raiarda«l and art tpnduetva only to 
tha *ttrl«rptlpR anp itip dilililttilpn af tha rtt)#tr.tt." U ii alfp ahprftd that tha (mtitutlpni pra on^imtffad. ov*reraw#»d. uniafa and do 
npt pppvldl raalAntf M(th "ptfueatipn. irainlni. hifei Imian. »n4 fuldPna « Mill anapia tham to *vplpp ihalr aMIIty pnd miMimum 

Tha piaintlffi ara aaaklni in aMitian to tha ramadlaa arl|lnaliv aoufht tha frantini of a parmanant ln|unctlpn|: 

1. to prtvant tha PafanPanta fram'danyinf tha H|ht of arty ratar^d child of lixyaara and oldar to fraa Homabound imtruettan; 

2. to pravant tha dafandanta from danyinf th« ralmburfamant af tultlan and eoctt to tha paranti of raurdad childran in privata school* 
orfaclMt|ai; 

3> IP diraet tha daftndanti to attabilth pubi^ty-aupportad tralnini proframt and cantafi for id maritally ratardad childran Mithout 
dlKrimlnLtion. 

4. tJ diract tha dafanpanta "to prov'da »uch aPuca'tlpn. training and haPtiitatlon outilda tha puMl« ychooli of tha dittrlct or In apodal 
Inititut^pf^a or by ixavidint for taoahini of tha child In tha homa If tt l» not faa»)bla to form a ipaclal clati In any dlitrtct or provlda any 
ratardad child Mith adueailon In tha puMic Khoolt of tha diitrlct 



In apHy 1974. a thraa-iudpa court Mat appointad to rula on tha eoriiiitutionality of tha eata- Aifhoufh no rutinf ha« yat baan iMuad. 
tha caao iii proaaadlni m tha dttcovary pracati. (5ra ttamlUon v Kiddlt) 

HAMJL TON V. HIDDIM. Civi t Act I on No. 7 2-M.Ltt>D. 14 . C. , f I lad May 5. 1 1 7 2) ^ 

Jh\t caw waa filad on Way S; 1972, in tha Chprlotta DMtton of tha Waaiam Oittrict Court of North Carolina aa a eiaai action on bahalf 
of all ichool apt mantaliy ratardad childran ip North Carotlna, Oafandanti includa tha Soparintandant of tha Wattarn Carolina Cantar. a 
itata i'nititutiort for tha mantaliy ratardad; ttia Socratary of tha North Carolina Dapa/tmant of Human Raaourcax; tha Staia Suparintandant 
of Publir Inftruetion; and tha chairman of tha Gaaton County board of aducat«on. 

Crystal Rana Kamitton it an ai#it yaar old nnantally ratardad child who until Novtmbar V 1971. whan admittad to tha Wbtwrn 
Caroling Contar. had raeatved oniy nina hours of pubiic^-iupportad tralnirff, sha fm admittad to tha Cantar "undtr iha prowiiion that sha 
would bo abia to ran\*in in sold Can^r for a pariod of on4y %\% months, aftar which tima it would ba nacariarv for har to raturn to har homa 
■r>d ba carad for by har porants. that iha hat baon diapnotadat a nnantally ratardad child and naadt a ^ca to-or>a ratio of cara and traat- 
mant " Tha con^aint allafas that tha paranti ara unabia to provida "thii cara and traatmant." that tha itata doat not hav« othar facilitiai 
to prowida tha cara. and tha Cantar adminlitrator haa notifiad Cryital'i parants to taka har homa. 

Tha cauaa of action citad m tha compiaint is that tha itata. throu#i its board and agancias. "hat failad to prowidt acrJal aducat^onat 
faciUiias for tha plaintiff and hat danttd to har aecasi to aducation and trainini . . " Thui it ii aliapad that tha plaintiff hat baan diniad 
aqOal protactlon of tha l«w and aqual aducation facihtiH at "fuarintaad" by tha Unltad Statas Constitution and tha conititution and^^ 
li(»(Utas of North Carolina. Tha itatutas "fuarantaas aqual fraa acKicational opportunittas for all chilttran of iha itata batwaan tha Sfat |(f six 
artd 21 yaari of apt." 

♦ ^ 

Alio at iiHia n th^ ciatiification schama usad by tha itita i^ich "sklacti soma itudanti ai alifibla for aducation and soma at not 
Purthar. tha complaint arfuas that tha itata'i practica of ntaking financial darruiridc upon tha paranti of mantaliy ratardad childran for tha 
cara and traatmant of thair childran ". . \% rapufnant to tha provtiion of tha lax^ and ii danyinf aqual pr^^tfc*"?'* to said childran . . , " 

Arpuinf that Cryital nana Hamilton and tha mam bars of har clan hava luffarad and ara now luffarinf irraparabia injury, tha plaintiffi 
ara aaaiclni tha foilowinf raliaf 

!. A thraa-ludpa court ba appomtad to haor tha caaa, 

2. Cnforcamant of itata ttatutat providini oquol aducational opportunitiai and dair^rA nuti and void itatu ta« that du uilw>y«tM; 

3. An infUnction ba Ittuad to pravant tha Vyasrarn Carolina Cantar from avicttnf Cryital Rana Hamilton; 
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4 That this actton ba loinad with civU actfon No 72-72, 
5. P\»imtH GO«ta and coiinMH 

Action in thii c«a« « itiH pandJnf. AltKoufh tht em v^a not m«r«ad *ith .Vorth CMfolinM AMC.Inc v The SUt* cf North Cjrotim. a 
thrM>iud|t court MM ap0o.»it»d m thai caaa \N.A M C I .n Mriy 1974 to ruit on tht conitttuttonalltv ot th« cilim That daim ii th* %»m» aa 
that in Hamtlton * Rkidie. (Tha court nm not ytt ruiad on iha claim, but wtian -t doai tha dtcinon will ba binding on both cwai. if it u 
datrminad th«t th» claim ti conituutionil. th«n thrt caa* win procaad 

HAnniSON*. STATM OF MJCMGAS. 380 F ««PP M« lE D. Mich. 1»72) 

On Mav 2» ^ t72. tht CMiltlon Usr »*»^MI of Han<iica*K>«J Nr»ont. a non^>rof it corporation formad to adwanot tht ri|hti o* 

htndicapptd oh»<r««. tnd 12 hw^dkaPP^ chiltfw*Jil<dtult In thtSouthtm Diyliion -f tht Unitad Stttaa District Court tor tht Eatttfn 
Dittrtct o* M4ehifin tiVirTat tht ttttt of MwhifW. tht Di^Vtmfnt of Education, tht Daptrtmant of Mtntal Htilth. tht Ottrolt ichoo* botrd 
wn4 off K«n. and tht Wbynt County Intarmtdiitt School Diitrict Md iti offictn for thtir fallur* to provida a publicly^upppritd tducation 
fof all handktpptd childrtn of Michlfin. 

Tht MM Mtki dwm aetltn mm tnd dividM tht piaintiff childran. all of whom art tlitftd to htva manuK bthavtoral. phyilMl ot 
•motltnat htnrtotpa, into tht thrtt dittinet r«^P*- 

Y. ChiKtan dthM tntrtnwi or axeludtd from a pubilcly-iuPCortad a<^c^tion: 

2. Chn#«n wh« art nilt iiWr* rtildlnf !n inatltutioni raot<vH»f no •♦icttlon, 

3. Chilean pttetd (n lytciat rofrarha that ara aMtfid not to matt thtir Ittrninf natda. 

Tht pialnilff chlldrtn prawnt a full rtn«t of han#c«pplftf <Qn^ltioni includlni brain damaft. mild, modaratt- or »tvtrt mantal 
rtwAtion autHm. •mptlona' dliturbanct. ctrabni palfV. *»-« fwirlni dtiofdtrr Tht complaint tuflMti that tht childrtn namad rtprtftnt 
a ciaai of 30 000 to 40.000 who M hindlcapptd tbrw itmM ovar. Thty art firtt hindlcaPptd by thair Inharlted or acquirad mantal. 
phyiicai. bahw^iora*. or amotionti handicap, aacondy "by irkitrtrv and ea#rlcn>u« proctnaa by which tht dafandanti idantlfy. labai. and 
piaot thtm. artd fintlly W thtir axchrtion from atctaa to all puWIciyiupportad aducatlon." 

Tht eonvlaint arfutt that tht rt#it of thtat chll^to to an adueation H ktaad on Mtchipm law itating that "tht Lafiilaturt ihall 
maintain ao^iuWKt a fyiitw of frat public tttmantary an^ aacondary fchooli aa ditln«J by law/' Furthtr. Arilcia VlU.Stction f of tht 
Mlchltan CooatitutiPO indteWaa thtl tht tun ihtll fotttr and WP*»o,t -initltutloM. profframa. and itrvicaa for tha cara. traatmant. 
aducatlon. of rahtlNlitrtlon of thaat inhabitant! •^o ara phyilcally, mantally. or otharwiit wriouily handtcappad- 

Furthar . aa in a*l of tht ri#»t to aducatlon lltl«ition. tha rolt of iducation fn praPtrin, childrtn to ba -"^ I^JT."*^" 

dtlitna tmphtalit^ an* can ba iumm.rl«d by thli QUottr "No child can rtMonatty ba axptcttd to luccttd fn l.fa If N li danrtd tht 
opportunity of an aAiottlon." 

Of importanct In ,hti lult M that rtcofnltlon li #vtn tn tha complaint to a mandatofy iptcial t€*ucatio« l«w •*f»«''^^"'Vj ♦ ^JJ^- 
HowS^'T^X law 1, not to hav 3^ fully impltmtntad until tha 1»73.74 «hoo. yaar. tha •'"'^'jj,^'' ^ ^"Jl^^^^^^ " 
addition, it wM points out that rnWidatory act doM not provida for comptnittorV tducation or tha right to haarlni and rtwtaw ai tha 
»duc«ilorval ttatui ar^d/or dataMicatiori' of iht childran la aitartd. 

Tht complaint iou|ht tha foilow«ni r»iitf 

1 That tha hen and practlcw of tha dafandanti to axdudt plaintiff childftn and thi class thay rtprtstnt from in adaquttt 
putHlcly.«jpporttd tducation .s a vioiotson of dut pfocaw of Uw and tqual protact.on undtr tha Fourtaanth Amandmtnt of tha U S. 

Constitution. 

Z That tha dafandants ba tnlciniO .n conrmums acts and pr.cticts which prtvtnt pla.nt.ffs Um a rtguiar public school aducat.on 
without orcviding ta) adaquate and .o^madiota aitamat.ve* and (bl a const.tut.on.liy adtQuata hearing and rtvitw Proctss. 

X That plaintiffs and mtmbafs of th« cliu ba provided ^ith a pubi.dy-supponed aducition with.n 30 days of tha tntry of such an 



Order. 



4 That with.n 14 davs of th, o-dtf daft ndants peasant to tha court a i.»t vi^i.ch .ncludts tha r^amt of aich parson prasamly axcludtd 
from a puW.cly supported aducat.on and tha ^aascn. di>ta. ar>d 'eigth of h.s expulsion. su»pansior>^axclusioo. of other type of dtmal 

a That parent* of tagei guardian of aacf. n*med parson be .niormed w-thin 48 hours of tha subm.ssion of that report of the ch.ld's 
r.fhti to e publicly supported education and his proposed placement. 

a Th« wthm 20 dHy» of tha tr>try of tha order ail parents m Michigan ba .nformad that iH childr.n. regirtftss of tha.r hand-cap of 
allatad dtabii^tv. Havl a right to an adtJcatlon and the procedures available to enroll these children .n programs. 

7. Th« conttitutioi^ally adaquata haannji on bahaK of a Ptrson appo^tad by the court ba conducted for any mimbar of tht PU^ntiff 
data who ♦$ d!«ittl«fied by tha ecfcjcation plactrrvtnt. \ 



I 



8. That plaintiffi ba pfWidad ^th comptniatory itrvicts to u »f»t»f^ tha af facti of wrongful Ptit exclusion 

9 That within 30 ditvi from tha entry of the ordtr a plen for hearir^g procedural ragardini refusal of t>- blic school admission to any 
child. "tht raasMgnrr^ant of tha child to i regular puWic school and the rtvUw of such decis.ons ba submitteo .o tha coun 
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10. Th«t tMlhin 30 diyi from tht fntry of tht ordir i p(in for idiqijin h«arln| proc»durM rtfsrding luiPVniion or •xpuiiion of anv 
nudini from lehool IM lubmittid to tht court. 

1 1. Grant othtr ra4iaf m rricMiirv mdudinf p«yrmnt of ittornty ft«s. 

On October 30. 1t73. U.S. Dittrict Judf* ChsriM W. JotiHr l«»u«d ■ MtmOrtndum. opinion. «nd ordir diimiiiin| tha piKintlff'i 
comp<tint. In hii dtcitlon Judti Join«f rtcofnizcd tNit P^ior to tKt fMMafi of Pubilc Act 1M in 1971 (a law riQuirln| aducation for all 
cKUdrtn to tah« vfffct Stpttmbtr. 1i73l ". . , th« it«M o* Michififn vmn rmkint ilttll tffart to tducatt chlldran im^o art •iiff«rin| from • 
wiri«ty of min«), btKMioral. »hyik«( and mttianAl h*r»di€«|M. mtny (^i)drtn mm danivd tduc«ilon." Ha further indicated tf>at until 
Putafic Act 191. ttwra axittad wHaua quattiom ai to "w^har luch taniona wara danM aquai tKataction of tha law." Ht than statad that 
"if that oonritian itill awleiad thii aturt wouifl Hava no difftculty, ar a».aretaa tha illfNatt haiitation. mriylni on tha fmntyhtnit 
AsaocmhoH fof MtmrM Chiliktn Comtmnwtaitk of ^Mtyhf€ni», ;I34 f. fup^ 1297 <E 0. Pa. 1971) and 343 F.Jupp. 279 (E.D. Pa. 
1972). In daityini tha motions to d<«mla»." Finally tha jud|a palntad tftat tha paaMfa of tha ^ randan tha com^aint moot. 

In tha procaaa of rendtrini hit opinion Judia ioinar mada tha folli>w4n| kay points: 

1. To provide education for lome childrafl t^iia not provfdinf it ^or others i« e denial of equal proMctton. 

2 Tha deveiapmem of a comprehanehra plan for the educatlen of handtcepped children ". . • i« not the *otx of problem which can be 
raaoivad by the iieuanca. no matter how wall inwnded, of a judklal onitr." 

3. 'The ieweuft rnun be diimiwed ei the ptatn tiffs' denial of e«M>t prptection cle^m because the court finds thet it could not possibly, 
no motser how much it mi |ht like to. do enythtnt mora |ta solve the actual protection proWem before proposals airaady bemf implernented 
under the teedarthip of the Mtchifsn lefifletura. Mtchlfeii PuWic Act 199. 1971." 

\ 

4, Althoufh the completnt arpuad thet Public Act 1M does not ni^uiri a due procasa ftaarini prior to in eiteretion in « child's 
educational status ". . . it would be premature te hold that the statute wil1.be applied m an urKonstitutional fashion ... the court must 
easume thet the ttatuM will be eppited in e constitutional feehion. whathar it be in reference to equal protection, or in reference to due 
process." 

I 

& 'The most that should be done at this staps irto indicate clearly thet. although the nruitter is at this time Premature because the 
process of impiementation ts precee tf ru in pood fashion, end becauae there is no wey iM^tch this caurt could proceed witfi implemtiitation 
feeter. if it should turn out ptther that the Act is not fully and speedily implemented and funded or that procedures do not comply wtth due 
procsM. iudkia) remedies would then be aMeilaWa to tha injured pereoiis." 

C In cpnaiderlnff wi t her to retain jurisdiction of the 1 2 indMdusi plaintiffs, tha court indicated that "their case, compellini es it is. is 
no nr>ore compeilinp tften thet of ttia thousands who are t« be the banef iciarles of Public Act 1 99." The judp continued, ". . . the court 
mutt aseume that the state wHI ect oon«tttuti«Aelly. rather ttten unoonititutionaliy 

7. Tha feet thet the Lapislatura had aciad to affirm tha constltutiimal e^ual prowtion principle prior to the "cause" being p> n en^ 
to the cpurt prpvlte e situetlpn where ".^ . the eitecutive dspertment can f ece up to the probiemfS of due procesa In implementlnf the ect 
before the ect is tuMy eperatlve." Further. Ju4p Joiner says "hed tha sama forasift^t and leadership on the pan of other brenches of 
•ovarnmmt bMn wridmead m tha tch«pl deeaflratipn probtfms. it is clear there wm>ld have been fewar oantroversles. lass stress end 
probeWy quicher and mora widesprea d laewlts." 

ASSOaATION FOK MMNTAllY lit CMlDMMNv. GKMENBLATT, Ctvtl Actwn No. 71-3074-J (O.C. Mess., filed Dec. 30. 1971) 
MAMNKTT9. GOLDMAN. Civil Action no. 71 3074 (S.O. Mess., fllad July. 1974) 

J 

This dees ection suit Is beinf braufht by envoi ionelly disturbed children epelnst officers of the 9oston school system, all other 
educetiona) officers in school districts throufhout the state, and the Meesechusettt State Oepertments of Education and Mental Health for 
the eltafsd "arbitrary and irrational manner in which amotlonelly disturbed children era deniad the ri|ht to an education by beinf classtf tad 
emotionally disturbed and exduded both from the public schools sn-d en alternative education profram." 

Lori iemett. an ei|ht yeer o(d child dassif ied as emotionally disturbed, hes never been Providsd with a public education by the 
Common««elth. The situation has persisted even thoufh she hes soufht placement in both the Boston special education program and 
residentiei pleoement in a state-approved school 

The suit sped fleetly cherpes tftat es of July. 197 V a minimum of 1.371 emotionally disturbed children, dstermined by the 
Commonwealth es dtyWe for perticipetion in eppropriate tducationel proframc, were denied such services. Instead they were pieced and 
rvtiined on a weitini list "for a subttantiel period of time." Althoufh sonne of the children mra receiving f»ome instruction, this is not 
const tkfd to be an appropriate propram. 

Secondly, it is eiiefed that tfw pleintif f children era denied Plecement in an erbltrary and irrational mtwr. md no stendards exist on 
stale or local levels ta puide placement decisions tn either day or residential proprenu. It is argued that, m the absence of state stendards. the 
piacemenr of some students while cknyini plecement to others similerty situetad.wiolates tfve plaintiffs' r'tfhts of due process end equal 
protection. 

Another issue in this case concerns the altefetion tlMt the plaintiff children ere denied access to appropriate educetional programs 
without a heering dius violetint their rights to procedural due procees. 

Finelty. it is cherflid that the fellure to provide the pleintllff children with an tducatton, solaly beceuse they are emotionally disturbed 
". . . irrationeily c^ies them a fundementai right to reoeWe an education ;:nd to thereby peftlcipata meaninfffuily in « ^mocratic sociary. in 
violation of the due process end equal protection clauses of tfte Fourteenth Amendment to the U.S. Constitution " 
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OMiwmrv JU*r«i«t t« iMfht M dVClIrt g»K«rmltuti«nil ix«lu#ln| ar Mftylni in |m«tlan«llv dItturbMl chiK Hem in Hf r«frl9tt 
MiMif tiUfttlwi r^rtm 't' h« It alliiblt <Mthput • httrlni. Aiw MUfht ia i |u4|mant of yn»tnititytli»n!ity r«|trtfnf th« iinlai of 
nt1« •IlliWo tfT»«l«i>«lv *it«rl»^ •hlldrtn In tht oNfftM ii'lnltt tiwfttlnabU mniirii •^•Wuhtd for 

M M thtt pr«r«m;" IN rvfuwl «f pimmtwt w ttlflWt cKii#r«n in »i*rarm vt^lli •^milarlv »ltMt«« ehll#tn art a<mlttti ta Mch 
•warn; mi ttm 4»ni^ •! aiucttl^n a chili wlaiv tocauaa Ka ii amatlonaliv ilityriai. Hrmtmnx Injunctian i» alio ijufM to fravtm 
*fan<wt» fr«« vialailni pialntlW rH^>tt. Ftnaiiy. an or#ar ii raouaitad to rtqujra tht 4iftn4tnli f wnmrt a pJan ••wUini haw tht 
l^alntltti* rl|hn wlli ta fuHv rtitciti and mMint a fntnar t« manittr #ivtio»mant tnd imtltiwaniatlan tf tht ^tn. 

cf iww iMit tftJcmf tht vt<umary dl»mii«tl tf tht arfinlaatit««i plaintiff, tha mrm tf tht tait tbtnfii to Btmm 
lnJttlV. 1i74. tht pJalntlffa fl»ad InHrrtittOflaa m toth tha city and ttaw **w*nii. On ItpMmtar it. 1174. tht aourt diniad 
tht iiftn«n«' lti»t«««*n| mtt^tna w #imlfi and rttalvt4 in trai rtttrt on tht itatu* of tha pctMnt riri«m» TKa awrt ordarad 
#it #ftfi^«i t« i»P«rt tt «ht tturt W JanuafV 1. 1I7», atnetmini tli ntm whan to Implamint Chtptar TM. iht mw i naw ««elai 
a^Mttitn Dt«imltr 1, 1t74. Tht Itv* htcama i^Ktlvt In StimmMr. 1174. 

PANrrai9.STATM of mSCOSSIS^ CMI Actlan No 7J^-4il Ji.D. Wla., fitad Auf. 14, 1372) 

Thli auh ii bttnt hrtg|ht aplntt tht ttaia W Mlndy tlnda Panltch m rtfrtMniatlvt of a claia of ohlidrt n '*»»*o art multl^andlcapptd. 
adyatWt iWldrtn httvwtn tht o* fw^r wd Xymrt. ¥*hom tha rata tf Wactwin throufh Itcal aeheoj dlitricii and tha Dtpartmant of 
^iWlc imtnictlto H praatntly iwludlni trtm. and dtfwlr»| w. a prtrim "f tdueatlon and/or tralnlnf In tha PuWIc whoota tr in tqulvaiant 
tduatttanil fatllitfti." 

Tht taaut In thia action la a WiMwitin mtuia and ptttcy anaWIni Kantfcappad children to atttnd iwolil ichotl. claw or eanttr" 
oun^da tfn attia. Whtn *li tatun and iipan^ni u»an tht »t#u<itltn tf tht child'a raildtnta. althaf tha ctuntv tr ithtt4 di«rlct ii 
ranulrtd tt ity tht tultltn and irtni»«ftatitn. Tha m^f UmiH tha tnrtllmtnt of chiidran un^r thla act tt "puWie Inttltutiona, Tha 
rttiantia «t that "et»»tltutlona< and nttuttry nmltatltna pracluda In-mia handlcap»ad iMpiia atttndlnf rivttc aducatlanti willtlaa and 
rtcaMna tha *an«tln of tyltitn. Thla po<lcy malntalna a eontJiiancv trattmtnt ftr out<«f-»aw lehool attandati aa wll. Exparlanca tMth 
tha prtrft'^ w datt htc indlcaia^ th« tha HWitial atm actrulnf tt ctuntlaa In utllliin« both puWtc and priwata feciHtlaa would ba a 
prahlWt(va facttr, timllariv. tht dapartmant iacki tuff Iclant itaff. rtKuroac. and authority to »««• tha adaouacv of privatt tchool 
facHltiaa." 

Tha ctmplalnt alttM that tht plaintiff and mamban of tha cicm art dtniad aquai protactfon of tha la^ lirvca tht "dattndant doaa not. 
althtr thfou^ lotal ichtoi dlitricti or tht Da»artfnar\t of Public inttructltn. rovldi any ficility within thaiiata to pfovl* an aducation 
and/or tralnlni tt plaintiff and tthaf immban of tha claia." ThU vtoiatiofl of tha lawi. it li allafid. occun avtn thoufh ipaeia) tducatlon 
prtframt ara availabMi tutXdi tht nata. 

Tha riwaf aogght tncludM: 

t. tha *claration that tha itatuta and palicy rafarrad to abova ara unconatitutionai and invaUd; 

2. fraction fram tha court to tha defendant to provide to tha plaintiff and othar mambari of tha claa , . a fraa ilamanttry and hlfh 
•chool aduoatloR^ and 

3. all ptalntlff aocn. 

On Novamtor It. 1172. Judfi iVWron L. Gordon of tha Eattarn District Court oi Wliconiln Wuad a dKlalon and ordir providlni 
Initially that thla lult aould proettd aa a cIim action. Tha plaintiff data Includpt . . all handleippad aduaabta children between the a|H o* 
-fwirLand-20 are rtcJdintt tf Metonain and are praeently balni danlaC allaftdly. a proram tf a^eetien m puWic ichoola or in 
aqutvitant aduaetlonal faellltiei et public axpenit/' The dtftndint clM alto IncludM ell lehool dittrlcti In the aiate. Finally, the court 
04'dared the ptftlee in d>e ection «o matt and diviia plena for provldtn« nptloe, 

I n Deeember. 1 172. the ittta end tht named ftprtaefltatlve ef tha tchrol dtitrtcM f Ht^ •mmn to the complaint. At the tarna tlrna. the 
•chtti dlTrlct. flM e crete eeirplaint. 

In eaienee the ttatt'eanmar tP the eemp<aint nuettttm y»h«her the del ma meda W *»e plaintiff era raprtaaniathw tf the cteaa and 
rthtr tht ntmtd lahttl dittrlet haa denied tr it tontlnuinf it deny puWIe tAMttlpn tt the plelntlff and Mhtther the fwmed lehotl 
rlct it typleel pf atl ihe lehtpl dtttrfcit in tht imm. The ttaia further dtnlta that no ftellltJti art prpvldM within tht tUia et public 
axpanM f«f tht "tduettton and/ar irtlnlnt" tf tht plahttlff and other mtmbtrt tf the etaaa. It la a#mltttd that app r tprlaia ftcllltlea 
petentlelly weileWt » tht pWntlffa da txitt euttida the ttete but dviie^ thet alt tueh ftallltret h«e beafl ma* untvaliable to the plelntlff 
end the elaaa at PuWic e«PanM. Tht ttaia danita thtt tht plelntlff end the etaaa havt been tr are ewttlntMd to be tpuel rotection of 
the lewi ae repulrt4 by the Ftunttftth Amendment tf tht U.I, Cpnttltutltn. 

in preientlni affirmative defenaea. the mte allefea that: 

^. Ne luttlf table etntrtwty etitaia baeaute •'tht epmpleint It a mart atariement of untupporia^ ttfal eonctualoni," 

2. The eourt ihouid abaiain ''beeauit a dacliltn undat nan law might obvtaie the neeeailty of a ftdaftl conitltutlonal datarmlnatlon." 

3. Tha ttaie hta rtctfniiad tht rlpht tf all handteeppa^ children to be epproprlaiely tdueeiad at public enpenea and hai offered luch 
opportunitlta to tht plaintiff and mtmben tf the cleat. 

4. The plelntlff la trainable, net edueabla. and will praftt mora from a train In | prO|ram then the eca^lc proram ffiada avalleble to 
all aducaWV retarded and hendieapped children. 

%, A treinini pror*m had been offered to tha plalntlff'i oerentt who would rather place tht child In en out-of-itete ichool for the 
viiuallv handicaPPod at public expente. 
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Tty n»t* 49M provldi an •QMil opooftunitv Utr tduMtfon antf tqutr prot»ctto« of tht iim to ill chiidrtn . . tccerdm to ihtir 
phyiie*! Mid nwnt«i ibltity." 

7* No frounrfl havt toMn prtttnttd for Minportry or pirimotnt tnjuncttvt rtlHf . 

In conclu«or>. rh« i^att a diimimi of iKa complaint. 

Tfw ammr from tfw achooJ dlitnci ii amn tiaity t»i« sarm si for th« itata vwth tha Joi roving axcaptiom. 

No atta*^ MM mwlt to anroll tha child in tha district to aducata tha child. 
2. Danlivt it it rapratantativa of all tha iiata'i ichooi dtitricti. 

Irt tha cro« complaint afafnat tha ditafidsnti it H aiiayad that if thi complaint ii luccaufui. that ioaguitiat wU occur amoni tha Khooi 
Attricti in tha finaociai raaponaibiifty ft>r providinf for tha aducation of tha plaintiff and tha cta«. 

Tha raiiaf soufht by tha ichool district in«Ju<te« not o«ty 4 diimistai of tha complaint, but alio a dittrmination that «f tha complaint n 
wceaatful, tha ttatula ra^rdmi tha finarKJal rtapcntrfaitity for chiidran plac«d in prorams ouliidi tha itatt ba daclarvd unco*»titutionaj « 
diffwant kurdmi ara aaaa w a d 00 tha bMri of tha populattona of tha chlld'i raitrfant achool diitrtct and/or county. 

In Dacaminf 1972 thf plaintiff and har ctaH amandad thair complaint toiaaka thrta >ud|a diitnft court. 

A##iional m9irntnn raatntml ¥t thf »lalnt}ff itatf th« tha Wucantin policy of provi^rtf arfucat^on to nonhandlcappa^ md wm 
handica«M4 cMf*«n Mhiit i^tni thf opportunity fof an a<tuc«tl«n to othar hantfcappad childivn forma two daaaaa of childr«> Mhar« 
corwtltuil««flly fnly ant (wi fxlat. It ««» all«fi4 th«t aueh axclutivtly vractKM vie(«t« thf a^ual vrotactiort dauw of tht Faurlaafith 
Amr»dwf«t. Punhfrm«r«. tha i»ftn*n« hwf atoviuiafy tha plaintiff* an "oppartunity *« -ri^lrf thf toalc minimal ikllli 
" maartnfiil fKrviaf wf ri|ht pf ipPKh m4 ttit ri|ht tp v«M pn an ppwal Ml with ptfwr eitinhi pf WawwUn." 

A Mepnrf cIMm for m^i^t mm a#M altafinf a lack ki^ propfM in itata actloni whieh ptaaari. tramftrrpp, ra«Hlffn*«. axcluPN. 
auf wpta^. i wipfwpiii pr axRplla4 a chilrf. Iinta impsrttnt rlfhn ar« at itaka aurini ih««« lituatlpni. itrlnftnt praaf^rfl «uf prpfgai 
rfpwirfmtntf nHMt ba nwt. * 

Nrhppi Mfpttiflf a nsM typf of tpaclfic rphaf that will ohprMtvrlM futur* «um l« that wiAin 4f ^ of tha apurt'i a r^. a 
nffPtiPit^. ' Mrtri aratmant IntMffn fhp partnti pr luarMan pf tpoh Kan^eipparf ahilrf npt Mni proyl4M a fff pwWk a^liiaf tipn luttp^ 

^MHa^ ^ '•^ • pra tram of vAicatlpn tp ka prpyiM for thf fMid . . mutt kt 

attaMiinpp. 

^ ■ ••"Vthwivf na w ftitwtt Prtalnlitf tp thf iAwatlpn vf thf hpntfffppf^ haaama 

•tfmhtn, Afir Atprtn^nftipn pf #ip tmptpt Pf thf htw l«w pn tht ppntf n| ilttfaltpn. in imtn^ PprmlaMt M»a pjMiiaiinJniiJL!. 

plaintiff «HI ^"•'WwHIy •jirip»j««y. m4 fpr np mm^n rpaipn" Mm *nM . frft puWic f*Jtipn. U If .i|.«pi p3.tS.tSiZ. 

pf Am prpftaa '•tttlnf tp thf atafflPt pf ttaniar* an! ful^linpt" toy whieh tha .uu igpfrlntiniim gttprmirm thf HiftWI Ity pf 

tPatimrfpUtPfttPtf public facllitiaaprlnitaifPrjVfllfKlUtlff. ^ m wnyimmn 

Thf iifan*nt« ntpwf^ tp ^ttfuiia thil acllan gn tha toi4a thpt thf complaint waa moot dua to ppfMPt of Chaptar M. &n4 tpupht tp hPM 
thfcPurtataiPinfrpmturthfrprppfftfftfippnpintimpltmfnMtlonpf thalaw. ^ vnaw anp ipypit ip npw 

Objactloft IP tha *ffn*nt'i mptlon to d^amlta tht caia was mada by tha plaintiff *• fatha r. who wai narm^ at a plaintiff in tht 
•mandmt nd complaint. Hf alio adPiP a claim for $1 2,000 whwh ha alla«idly Sfwnd on tha child's privata proram. 

On Fabruary 19. 1974. a dKitlon «M iuufd by tha Diitrict Court. On tha question of tha fativar'i inclunan in tha •mandid complaint 
tha court itatad that hit claim for damipat baiad on pMt fadura to provida public aducation for hn child ii mora proparly luitad to a 
Wrata action. Tha court raiarvad judpamant on tha quHtion of raquinof tha itata to awntually taimburw thoM hcndicappad childran to 
whom no puWic atfcicalion ii currant! y aval labia for axpamai mcurrad in attandinf privata ichooi 1 sinca tha affact(va dt1« of Chaptar 99. 

On tha othar iMUat in tha caM, tha court ruled. 

motion foi praiiminarV iniunctlva rahaf mb< diniad. Bacausa thf itata racopnizai a child's riiht to an aftoropriata 
aducatloo and .s lerioutty attamptin« ,0 fulf .ii .t, oW.gat.^jni throufh Ch-ptar «9. tha court rulJTthat ludic.al daclarat.ont oTr.^Tt* 
"hardly laamaP n«camty." 

. P^IVII? provHion allowinf (ha stata fuparrntandint of Public Irvttructioft to warva most raquiratnants of thf naw law 

until July 1 , 1 979. tha cour, rulad that Judical ,mWui waa unwarrantad smca thara wm rtot avidanc. th at tha stata was f aLa to 
procaad 'with rvaaonabla axpadjtiouanaat." 

^iT"*"!?'."^."'^ \° '^^ ^ « court hald that "Craation of tha statutai doai not in and of tttalf moot 

this lawwjit. Onfy good faith .mplamentation can Tha court d«d not faal it should withdraw from tha caw until implamantation it an 
aatabiiihad fact and oonsaquantly ratamadiuritdic^ion m tha avant that 

fa) daiays bacoma inordinata. tUf 



Er|c 2u.j 



207 



Ibl tht Mt)v«r provWoo It uMd. 

(c) ll« itm court ru^«i in luch ff vwy that a poWntla) trim bttmMn v^t th* sut* conitttutton tiiovM »nd v^t iKi fwtiral 
jn«tltutiOn rmy r«^ir« 

Ihut. at of tKiil Ofdar turtKvr pcocc«dtnfl m Thtt C«M ata tttytd. subticT to tht foOlonVinfl conditions 

1. If lnor(ir>«M dffav <n tnn(;Mrr»ntation of tha is shOMn. th« plaintiff may r»»ct<vata th« proeavdtnfi, but vm not atiomd to do fo 
b*for« Junt 1. 1B74. 

Z. Tha di'ar>dint> vwra to aubmit a report on <nnpl«t>*nt«tion to tht court by Stptambtr 1. 1974. 

On March S. 1974, th« coijrt accflpttd tht tirwndid ptTitlon and stipulation of factt tnttrtd mto btivMtn tha tttornvyt tor tha parties. 
On March 19. 1974. (ha ptamtift pat^iontd tha court to mttrvtna M a patit.onar .n tht action and on April 4 tha motion vwM frnnWd 
Th« pttktton raquastad a daclaration that Chap(tr 99 is valid and constitutional, tha court alf.rmad >n vsicd^tv in Aufutt. 1974. 

CASE*. CAUFOKStA. Civil No 101679 (Supar Ct Rivcnida CountV. Cal . fii«d January 7. 1972). 4 Civil 13127 (Ct. of Appaals . Fourth 
Dtstrict. Cthfo<nia. filtd July 15. 1974) 

Lori Caw « * Khoot aft child Mho hat bttn dtdnitiwly diafnoacd as autistic and citaf and Mho rrwy also ba nnanially ratardad. Af tar 
unstjccviafuliy atttfidinf a numbtr oi Khools. both publtc and privata. tot chiidrtn with a variaty of harnfecapt. Lori mm cnrollad in tha 
multi-handfcap^ad unit Vt th« Caiifornit School iot tht Otvf at Htv«r>lda. California. Plaintiff attomtys matntun that tho Unit mm craatcd 
WWcHically to *iluca»a chiidran with or>t or mora aMidonar han^capa rtquirinf spacltl tducatlofi. Lori btfan tttandlnf th« tehool in 
May 1970. and i« alhifMi to havt mada profra«-a point which ^ #ii#ut«d tf>« dtftndanti. Th« plaintifh arfut that to ««du#t har from 
niYvnlii wMid eaua» rvgrawon and poaiibiy nullify foravtr any lutvrt rowth.. A> a rnuh of a cm oortfirtfwt (»IM to #icuaa Lori's 
Kttui and profTM* in achoof. it mm dKtdad to ttrminatt hr mtetmtnx on tht roundi that ah* vwi wyvniv nwntlty rttardtd. inctptW* 
of makinf aducMipnal profraaa. r««jir«d aMtv^l*) •nd mtdi«il trtttrmnt. and Inti n«tv« inttrjctlpn th«f ewld not Im providN liy tha 
whvol kMtUM itaftlni and prcfram limi|tt)»nf. 

Thf p[l«(ntiffa aoviht an immtAct* ttmporary rtttramlnf tr^ir and • prtiiminary and ptrmanant Irtjunctian rtvtralning ditfndtnti 
tr*m prtytntinf, prphiiiitini, or m any m«nn*r mttrfar inf yvlih Lart'i id u a*tl>n at nivtrfidi. A tampvrtry rtitriinini ordtr tni a 
prtiimfnary injunct^ofi wtrt ptnvt4 try th« lupatior Court tf tht fiaia mt Ctlifprnit fv tht County af Riywnldt. 

Tht tf|«mtnta prtianttd hy tha »lamtlff| ift thutt tttn in »thtr "rifht f tAictflon" cmm. Tht «utttl«n tht #«nltl«n tf 
t#ut«llon tr •^•tViity II ftiatd. Tht plainiHf all«r'>*Vi natt that ky 'Mnt^vctWi' dvNn*nts mt»n t«t«(ly tnttpiWt tf hmrfitlni 
from any laathinf or trafnini p««frim, thtn (Kaintifff art in afrtffntnt. taut diftn^ti' tiMt i»eltra!f«n #»maftmtta thtt tarl li nat 
MfMduatWa (n thii anat. Ho«wvar. rf ky 'tdw««t*ta' «toftn^ftti Tttn 'tipaWa af matftrlni tht rtarmal • ct ^n w tf prtfrafii afftrtd hV tht 
PHWtt MhaiHi/ thtn dtttn#lnti art thnatr^inf t« tflimiaa Ltri an tht ■ wmmtii immtitytltrwl naniird. A|i#l)titltn ff «uth • 

mtfrnmi tuatutiantry dahnltitm. m vitw of tht MttniM ttfittiltvt iir«vtt)af»i ftr m»¥*rm far tht mtfittliy rtitfriti. tN phyiiatliy 
hwn^mmt^ tha mu)t<-han#eip«ad wavid tttf Hy v(t)fia Wth L*rl*i r(^ti t« *if mmm an4 twift prattf tion. Tht ri#it t« an 
t*i«ttl«n n «Hhith ^ Mfwtituiitnaiiv anf'tlW )t tht n^t |« #ivf)«p thttf pttt^tlalt which tha hat/' 

Aatumlfti tti ^ t t nat rf Laft'i tduca^Uty. tha tttttmayt arfua thtt "Thtft tt ttooluttiV na tfttlfwllo" (flw. Of In lofJc. bttwttn • 
haniloiwai ehU# ii^4t phyiMty na^nwt i^lld. itth H hilly tntltM t« tht t^l prattetltn tnd ^aflti tf tht fm of thd Stttt. Thyi. 
to dipr^ Lor) ef htr rlfht ta in tduett^n « * ■ nwul^ v^ttnt fUni^ntnWI ri^ti." 

Tha Mut rt(iad by tht itftftdantt r*flird«nt tt«ffln| and profram ltmltatlor>i tniwtrtd by p(rintln| out that tht taurt* htvt rulad / 
that tht dmiii of aducatlonat ow«rtunity lolaiy on tha batti of aconomte rtaaons ti not [MtMiabla» And finally tha manntr in whiah tht 
dhpoKiton of Lpri'i anrolimtnt r tht ichool Mta dattf mintd mm "urXatwful. art^triry and etpndoui and conitituttd a prajuiklal tbuit of 
diacrailon." It Hi^intad out that Lori*i ri|ht to an aducatlon - * mutt ba axam4nad in a court of law. offtrinf tht tntlrt panap<y of dM 
procait protactiorVi . . 

Tha Cdit fil*kd January 7. 19;2. and « tamporafy rast'aintng cKdar was granttd tht iarrw day A pi«linim*ry IniurvctiOn ywis 
granttd on JanW/y 2Ji, 19;2 PItir.tiffs' first sat of intar.ofatofits w«i *■'«<) On March 10, 19/2. and a tnvl data Mt foi May 8. 1972 Tnai 
was haid on S«ptcmbt» ^. 1972 

On Jtmiary 23. 19/3. JuJft £ Scott rtiitd that tha dtftndants had jKt«d itgaity in dismissing Luri Casa from tha Caiifornia School for 
tha Df«t In addition h» di$»i>lvtd tht tarliar prtJiminary -njunction which hjtJ rtqulrad that Lcki ba rttcintd in tht scho«r 

Thacouit in 'aachmathis dtCision mdtcjttd that sinct tha Cthlornia puWiC schools wart ob<idattd to ''tdocaia childrtn of suitabit 
capacity." a Status not achltvtd by Lori Cjm. thart was no rtsponstbiiity to provida htr with tn tduCation Judfa Scott dafintd "suitabta 
capttity" a« tht "ability uf tha child ovtr tavtral yaarS of schoo<in| to acquira at laast bMi6 vocabulary, ratdinf. writlof and matf)«matical 
skltis commansuralt with >ow«r rafnmar school itvtiaand tht abtlitV of tha child to ptrticipatt individually a pupil and contrlbutlnf to 
NS classroom roup. " Tht court contmuad by sayina that ;*ta»chmt a chftKiof school aft with dimmishad mantai capacity to a«t. u«t toil4t 
lac>--i>»>. /.-r:'*. drtts. and avoid danffirs in htr immtdMtt surrourvdinfi . . . ii not tducatlnf tuch chitd wfthin tht maantnf of tha Education 
Coda/' Furthtr. tht court s«4d that Th« obiifation of tht stata to latch tuch skills to "auttsti^c. mtntaliy ratardad or mtntally i»l chiidran of 
iimitad and dimmnhad mantai capacity" <s taktn cart of by ttat* hotf^'tad and institutions. Ftmtiy. tht court also rUltd th«t tN procadural 
rrwnntr In which Lori wtt dttcharpid from tht schoo) wat fair and rttaonabtt. 

Tht plaintiffs apptaJtd (ht dtc»S"on and Dtcambarl 1973. a Rtpiy Britf of Amicus Cur.at was f.jad by Tha Council fo^ £KC«ptional 
Chi*d«tn. iht Natiuntt Socitty 'or AutiStiC Chiidrtn. tha National Association for Mtntal Httlth and tha IWationai C*niir for Law and 
• tht Handicappao. Th« txit;' r/:::;«d that Am\ct wart not prin>ariiy corKt/'ntd with whtthtr or not Lon was to t» ratamad at RivfrSidi but 
rathtr that tha stata providt htr vv«th an appropnata pfor*m o> fra« public tducation •Imtrt mamtamtd that Lori had a right to 
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I •it«rn«i>vt tducaiionai itrvieM iuit«d to tht chnd'^i nttdi. 
a. tn a^^wttt prior hMrmi tnd ptnodic rr^itw t|»f*iti tht chud'i ititui ird prortH. md tht idtautcy of tny tducttionti tittmttivt. 

A dtcmon im ntchtd o« Ju>v ii 1t74> ird in ptrt luppoMid tht "oi^r couffi dtciiion by fuHng thtt Lofi m* too htndictoptd tnd 
too itv«rt t bth«v<or prob^tmi for Pitcimnt it Rivtriidt. md thit nont of htr eonititut<onai nihti mf vioiittd whtn iht mi rtjtcttd 
from tht Khooi. 

On tht qutttiOn of w^vtthtr i child rtwdjni "n Cthfornit hM i r»iht to tn OMroprittt tduCit*on. hOVMVtr. tht Apptlittt Court r«v«rMd 
tht iOM*r couri dt«(i<on tnd ittttd thtt St it mtJHd tht rtiponitbmty of tht itttt to prov^di tdtQuttt ind iq«t« tducttronti otportunitfti 
f^ill^iidrtn. Homnr. -^nd»v.du.. ptrtntl not unrttion.biy dtmtnd ont p.rticui.r Khooi " Thui Lort hti t rlfht to in tpproprlttt. 
frit •<lucttlon. but not tt «*y«rildl. 

On tht iMUt of i iinitJ of du« proetii. tht CouM trwwvrtd thit no htirJnf wrtfini tht rtmovn of torj from tht unit occurrtd b*Ciuw 
tht puintiffi n«¥tf rttuwttd luch t httrini. TKt Court wpporttd tht Attomtv Gmtrii i dtemon thit tht fi"urt totxhtuit tdmmiitrttivt 
rtnntdttl vwtl tht pitmtifft rt«poniib<Uty. not thtt of tht dtftndtntl. 

0« July 31. 1174. tht pttlntiffi filtd I pttltion for t r|ht«rln|. Mh(eh v«l *nitd. On AUfUlt 2f. tht pliJntlffi flftd t pttitiOn for 
hMr^nf in tht C*lifornii Siiprtmo Court 

MttnMhKt tht pJtmtlff ton rt tttindlnl t iptCiU tdu0ttJ0njprO|r««> 'n t puWiC IChOOJ tnd il riPOrttd to bt mtkJns tood proflfttl. 

»UKNSTMtN9> mhiKD OF BDVCATION OF COSTRA COSTA COVTfTY. Civil Action No. R-IIJil ISuptr. Ct. Contn Co«tt County. 
C«(.. filtd Dtttmbtr 30. 1970} 

Th« p<«Int»ff chiidftr trt dtKribtd M lutlitic fo^ *^om inipproprltta or no public t<Jucttlon pro|rtm« htvt bttn providid. Thui. thtrt 
trt within thii Mil tv« Mti of pttitiontn trtd tv»o citlMt. Tht fir»t clan inciudtt tutiitrc chlldrtn rtildJni In Contrt Coitt County. 
CtHfofnlt. »¥ho htvt louiht tnrolifntnt >n tht public i^ooii but wtrt dtnltd pltPtmtnt btctMtt no tduettfonti pror»m mt ivtlltbit. Tht 
MCtnd eiiil of pttitJOntrt inclJdtl fivt chlldrtn tlio rti^dlni in Contrt Cottt County tnd cItMlfttd tt tutlitic. Thttt chlldrtn htvt bttn 
tnrollid In publie fptemi »duoitte« cltHM but not t>ro0rm ••tctfictliy dt«i|nt<l to mttt tht nm^ of tutlitic chlldrtn. 

Tht compJttnt tiiifM thtt no wrvlett v*tr« providt<i |o tny of tht ehtldrtn ntmtd until tht pItlntJfJi in Octobtr. 1170. informtd tht 
dtftndinti thtt "thty *¥trt »n tht procttt of Initltutm, i*|ti tctfon to tnf orct thtir rtfhti to t puttie tducttlon. punutnt to tht ItvM of tht 
ittw of Ctlifomit tnd tht Conttitutlon of tht UnHtd Ittt^." Tht chilrfrtn ntmtd fn tht itcond cltti M«rt p(tetd In i^tclil tducttlon 
•rorinw. but tt Indietltd. not t profrtm di«i|n*d wJfleiilly to mttt thtir n«tt^. 

1 

It II arMi^ In tht br}tf thtt "tducttton f»f chlldrtn bttywtfl tht tfti of itx tnd If ti not t mtrt privlltf* but H t itftlly inforottblt 
rt#)t" gndr both tht tittt itMt of Ctllfomit and tht UniM|d Sttm. Furthar. it ii pointtd out thtt iptctttiitd »ror«mi to mttt tha r>aadi 
of twtJctlc ehitcHn ira ra^iirad to anaWt thttt ehUdrtn to ^trtlcidWa fully in tli atpacii of adult lift, it ii tiio Indiottmi thtt •utiitic 
chHdran trt adutatta and that t^whtn thay ara pravidad wttH tfpreVriatt rori"W. t>>tv can baeoma *tllflad far rtflultr clturoom 
ptaoamant. 

•atad tha rtltptloo that tha pttftlonart hava batn daniad ihalr rlfhti to an t<»ueat}on by tha ichool board twho. although knowlnt 
of thair raauMt for anraJimant in proirtmi. "vwoniftjUy faii»dand rafuatd and contlnutd to ftll tnd rafuat . . . 'aoronmant. tha patltlanari 
raquait tha awjrt to aammand lha Khooi batrd "to pravida ipklti elaiiat tnd taka whatavar othar and furthar iiafi naoamrv to rattora to 
Pttitlanara lha ripht la an a«uaatlan and an aqual Mluaattonat apvartuntty . . . 

Tha trfumtna prfMntad by tha attamayi f»r tha patltianart lurtify on a variaty of tafti baiai thair rl|hti ta pubildy-iupportad 
adweatlona) apparlwnltlaa. In adtftlan ta •Wni tha aquat »raiactian prw^lHont arf bath tha Unltad Itatai and California Conitltutloni. It li 
aiM palntadout that "drilal «f a batic aduattlpn If i. *ny ana actati ta tha »alltleal praaaaaai. Full participation fn tha wd dutltf 
a4 citlianahm mmtmm and «aqu{r«a aftaettva aaaatt ta tha palttlaai lynann . . . Furthar. tha attamavt arfua that 
taonamic ri#m thraufh *nlal aC an a*Mttlan." In aMIttan. tha patttlanara art nat oniy ^lad thaatma aduaatianal banafiti tt 
nonhandltappa^ *ll*an. but aiM ara dtnlad that «*hlah (• pray^did to athar tchaat-aip ehildran lutfarlni fram n*^*! « •^'vHoai 
dlitbliit^. FInaJly. tha att»mav» pravlda an trfumant that rafuiat tha traq«tntly \m4 hl|h aott rttU^ntlt f or tha *fllt) of laaciti 
t<iuottien prortmi. Thav iiV ihet -'rtntlnf an aduaatton ta Mma Mhlta danylni it to athan H WiWt raundi that prov^dlni ont^th 
ti^n ta •^hlch ha li antltlad but unWully *fttMl m(II ratuit In tridttl«na4 axpanta. If tha ratpon*nt In thli caw It untbit to rtctlvt 
fundint fcf lha r»a«irtd tlaitai fram tha tttW. it ii Inaumbant w It to raaliaeaia i« wm budgat m a« ta aqutllaa tha bantfiti rtetivtd by til 
chlldrtn antltlad ta an adwoatlon." 

Thii oaw Mat axiMCttd to ta taafara tha luparior Court of tha Ittia of Califamlt In tnd for tht CouniV «f Contrt Caitt durini wlnttr. 
1172. Mowavar. na tation hai baan lattan. and tha oaM ItttHI pandfni tt i^ partial to thrpufh tha diKOvarv procati. 

TIDMWATMtt SOdMTY FOH AVTtSTtC CHtlDUMN WJICWM. Civil Actlan Na. 42f -72.N lE.O. Vt.. Oaeambar M. 1172) 

In Aufuit. 1173. mix Mat tnitrtd m tht Norfolk Olviiloh «f tht U.I. Olttrict Court for tha Etittm Olitrlct of Vir|in<a on bah all of tha 
Clan of tutiitle ehiidrtn Mho Waltintiffi trfutd iftinit tha itata «f Virginia tnd tha Itttt loard of Edueatlori^or thtir tiitftd itfil right to 
ba provi#td Mith t frta puttib ffrogrtm of tducat^on and trtining tpprapriaia to aaeh chlid'i capacity. 

Tht oof^p'tint II btMd upon tha "baiic prtmiia*' thtt . . tha clatt d ehlldran i^lch tha plaintiff laaki to rtprtwnt trt tntititd to tn 
tducttion tnd that thay Ktva a 'ight undir tht Unntd Sttlai Conitltutlon to dtvaiop luch ikllli tnd pottntltii viihich thty. ti t htndlctppad 
child. mi|ht hava or aoiMti. Tha pJtintiff tutrti thtt to <itny tn ttutltiic ehUd t right ta an tducttion H t baiie dtniti of hii fundtmtntti 

*»|hti.'* 
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It *i wito ch«r«.d in tht coiTptjmt that diKrimiMtion i% ^irtf »r«eVc*d apfntt tutiitic childitn "Unc* tfwv in Kkicabi* and no 

S3 f «t. pilot pwmt for .^o^.r^itdv 22 childr^. in th, ^'ZTVT^ L«rl F n. ,v 

«M ,^4Uom $100,000 to $70,000. th, «ut. wopr..fd $20,000 to^jrv, .r^n ch; m th* our to »jv« V^r r^»h F mihy. 

it >« ^in^ U>t -f th« r«qo«t«d r,li«< >t nat r*nt*d. thtrt «r« tf*n-.n rmmUri of cl«« . wtio «tll rwt h»« an opportunitv to rtcw 
any tninmi or aducation w^atsotvtr ." 

t#«cificallv. tht rvliaf soufht includH 

1. Grwtinf of dKlaratofy iud|n>ant that tha practical ailafad m tha cornpiamt vidata tha Fourttanth Amandtmnt of tha U.S. 
Comt^tutton. 

X Imiwdiata aatabliihmant of fraa a«d appropriata pror«ms of adt^cation and training ftarad to a»ch chiid'i capacity 

3, "Otwrminatton that aach and avary ch,ld. ra|artfl««a of hit or htr imntal handicap. H antitlad to tha aquaJ pr oltctlon of tha law and 
a ri|ht to an atfycation in accorrfanct w*th tht chil 4 t et^'iVfr 

4. Aw«r#nt tf court and anorntv ^ to tht ptaiittiffs. 

On tht 7th of lapiamhtf. tht Common^th of V.rfinia lubmitttd to tht Court a motion to dnmi$« tha lu.t for tha followini raasoni 

1. "Wamttff falh to ftatt a dalm upon wliich ral»af may ba franlad.'* 

X Suits may not l» f i*d atainfi tht Cofwnom^lth of Virfinia. 

3. Tht cofflplaint fhould fint ba hazard by a itata rathar than a fadaral courL 

tn Oaaamter If 72 tha court iHUtd a mtfnor«ndum, opinion, and ordtr that diimuiad tha ptatrtttfi* complaint in makini thii 
ludrifTIudJ^M^^Kanha of th. Eamm D.rtrfct .1 Vir,inHi ra-sontd that alth^,h tht .mport.nc» of an t<»ucation .J 
rac^i. xZ, « rK,thin. m tha Vn^ Stsm Cowtttution that . . ^Mr^ .t>Jf to any «P»'^;» ^ J.7^''^'\«^':«:;.-»l^^ '° ' 



frttluWic tdwcation." Na fUfthtr axpltinad that bacauaa loch a r^ht » fUarantttd by tha Vmlnia Constitution and «ata l*v« 
alTIiiiiant of thtt rifht ihould fint bt puriuad throufh approiiriatt ita» rarrwdto. Cormquantly. tha court rtfu,«i on tha bMii of 
oomij and tht ictrrJa of aqultab»a atotant.on - . - th* prtnwiura atttmpt to anf o^c* thii unt«t*d V.rynia law. 




•otitic Chilian u» to obt»n privata icfwo* pUcamant for ihtir ch.1*tfl in tht a.Hnct o. puw c prorarrr. « • 
hT^h. «» IWa u* to It* aqiMl pfotaettofi oWl^tton undar tht Fourlttnth Ar«tndmant. at wall «■ Hi own itatt conttitution. In tha 
ScltTo"^^^ S^ S.^'^iti^ that thtTbova «atum ^1- bt appliad " . . . in a constitutional faah.on and at thi. tirm .t v^u.d 
ba prtnmufa to hold othaf wna." Support for thii petition i« takan from tht dacition m Htrrlton v. Michitan 

Ffnallv tha court r ulad tfiat no violation of aqual proiactJon occurrad whtn a wtacttd |roup o?> autiit.c ch.ldran ^ talacttd foj" a pMot 
prJT^^^H^i^^*^^^^^ -ox hav acpta. to tht pror-m t»cau« tht .tat*/, action ^ rationally b.«d and fr« 

SXilJJ. ?^^i>nation ' and that furtbor "... tht aqual pr<«ction cl«,« dmi not raou.r, that a .tat. chooaa bwwatn att«:k.ni avary 
aapoct of a problam at one or not attackini tht proWam at til." 

VYEDA DBrAKTMKNT OF BDVCATION. C.v.1 Action No. 10at02 (Supar. Ct. Rivtriida Cwiniy. f.lad iurva U. 1»72) 

) n Junt 1 §72. luit initiatad by tha rrwthtr of Crai, Uy.da. a profoundly daaf 1 (Waar-oid Doy aj^inst tha f •'''^'"'f^!'^,.^"' 
Daaf « filJrida itT^parintttidant. Dr. R.:hard Inll. and th. Mociat. natt «iP.rimand.nt of t^ucatfon for an alia^ad violation of 

tha chOd*. civit ri|ht.. 

Oaii. a proloundty dnf child d.«:ribad at baini -axcaptionally br-iht" h*d baan piacad in tht fl.^.id. pf oranMinc. StP^"^'-^ 
i««7 i.lL«*mta.f 1971 Grata mm trantfarrad from th* ''•"l-r proram at Rivanida to tht multi-h*nd,capp.d unit bKiuta of bahav.or 
'^^::^:Tri'r!^^'^^^^^ ^Z^im. Pro^ll. fht d.f.nd.nt, info.n.d tha parant, m May. 1#72. that btcauta Crai. ^. a 
c^pr to tht titff "nd othtr ehildran. ht« anrollmant to bt wrminatwf. 

Th. aaartot of tht plaintiff. comptUnt it th« in tha abatnct of a imM^tlnf ntad and ovarwhalmini "^""'tv- ' V. to C'«»S °* 

M. rliM ri^wluettll; S iiJSnti Mk to do. «o«Ii violr. hit fundtmriia) right.." It it alio tf iu«l that "thtra I. abtoiuwly no 
^.^i^\m 7n ImTinToS b^T^^ phytldly normal child. t«rh it fully antitl.d to tht aqu«t r^^^^" 

o^^^^ ««t that Ca^lfom* ttatt lay. it datr in providin. for tha aducation of chHdran ^xh 

ll^^jSXi^Vaf •'^P.ct .uch ehlldrtn to ptrfmi « mil n thota chil*tn ^tM-t -vjrt aducatiorral 

' co^^ . fl.r.nt violation of th. t.vra.v hcr-=.ppad .tudanf. ri,ht to an 

atbetliMt." 

▲ifhMiJih tha r^iaf ultlrnai.IV btln* toofht it a parmanant injunction, tha initial rwjatt for a tamporary rattrainlni ofdir and a 
orallm^tiS^^^fl^ it tha chili from hi. praaant Khool Wll r«ult in tfllury and irraparabt. harm 

!1 - tM^o«^ aTi^ tovZ ma* tTdat.. Furth.r. It 1. allapad that .tthoufh tha daf andantt indtcata thar* 1. anothar 
Z^i^i^^ t.^uT^^ 'T,^^^'^ that^dram f... that th. child i. too c.d Furthar ^^r.?:":::;"^,,,, 
^oZw!!!^\ol^fof tht child-. placfnT^t In th. R<yar.<d. multi-handicappai unit *m b.f«J on tha availability -f tha r,a«»ad bthr^ior 
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m«tfl1«Mi«R ft f i um Mhteh <Jo not txitt tt the t»th«r tetttfot. FiMtly* MintiHi th«t Cfftf'i tehtviorfl proWtmi tmhieh »r% th« 

rMMn f«r Ms iismiM«( ar* nQt uniout to him «id art Mtn in eomptfthlt diir —i to othtr chlldrtn in xfm multl-fiwt^lwiiptd unit. 

MKH« Cr«if't partRtt sifln«4 « farm Kk»o««f«4||jn| thair rtufenubility ta (vmowa tha child horn school if notifiad by tha 
iupar l <iian#w>t» it i» atfatad that thi» cvnaant « lu api c t tor « variaty of raatom inctutfinf tha abaanca of . . natiaiH of Am prooaN or ■ 

prior Norinf Puntiar. it d rndkattd tftat tha iafaniam« **- • ' failad to ipaclfy in wAranca tha hoii« upon Mhich svch datarmination 

MM 10 IM fm4», to afford an a^laquata haarinf on Craif'l Mrmination* and fulad to 9rm\d& i fair racord for raviaw or any rifht of 
raviaw at ail/'TM plaintiff eonalu^ Ittot "(itfan<lanta«ttam#t tetummarily tarminataCraif'i conttitutlo^al and statutory right to an 
a0ueaii*(f at ^fandant lehao) ^ mcN ■ t^mtotvriat. ooarttva proea^ra i* wrangfui and ii violatlva of tha proeaAiral tuarantaat owifif ta 
Craifl and his iw ra nia uniar tha dua praaaaa yrovltlon* af tha Uniiaitf Itatat a«id California Conttltutioni." 

In addilian to latltlnf a Wmporary raatrainini orHvr, a praliminary injunction md ■ parn^nant injunction pravantinf tha dafindanti 
from »ntarfarrln| in Craif'l tducotion at Rivarf]^. tha plaintiff H tho laakini tha eott of tha Mit. 

On Jwna 14. 1 172, tha eourt ordarad t^ da f aw<an tt io ihow cauaa why a prtiiminary injunetion thoiild not ba ^»nt»d and in iha 
itmrlm na wa diod and anjainad tha di f awdwiia front ditmiiainf Craif from tha achool. 

twfcmmwHy. tho pioifitiff 't motion for a protlmlnanr injunction *m danlad hy tha trial court. Thtroaftar. Cralf amtrad a ichool for 
tiM tfMf in tha Loa AnfiHaa City tahaoi Oittrict. andat laat raport Mat doinf ouita moII. For that raaion. eounaai for tha ptilnttff hava 
not praaiiidad (n iha Mfifition, aithou^ tha aaaa ia Mill on ffia. 

mVtLlP' NiMOiTIN. Civil Action No. I43f 13 (Syptr. Ct. Fafrflild County. Conn., fllad July It. 1972> 

In a Maworandum of Daciatan (aauod hy Suparior court Ju^ga RolMrt J. Tatto on July 1i. 1t72. tha mothar pf a 1 2iraar-old tath 
Ki^l, "a paraaptually hand lc oppad child imth laaminf diaabiiitiaa" wat iiMrrdad 11 3.400 to pay for tha out'Of-ftata privaia aducation tha 
ahiid raaolvad for two yaar« wrfian it Mat ha4d that tha dafandant Stamford. Connacticut ioard of Education did nat of far an approprtato 
^weiat aducation proram for him. 

Thaiwit waa broufht hy tha mothar of Sath Kivaii Mfian tha child^wat initially cianifitd by a Stamford Fubt« Schoo) diafnottic taam 
m a child in naad af ipaalal a^catian. Tho lama taam ra c ommondod i profram to tha paranti who. on tha baiii of an indapandant 
avaivMrtlon and raaammand a tion hy a connjitinf paychotof itt trancfarratf Sath to an out-of -ttata privaw school. Tha paranti purauod thair 
aiipiad rii^ts throufh a iocal kaord haarinf. it which thair appial mot daniad. and a ttaia board haarinf. Aftar a naia fnvaatifation. tha Stata 
Commiaitonar of Eahieotion ayaad with tha ptalntiff that tha profram offarad for thot yaar would not hava mat tha child's naadi. Tha 
co mm i aalowor indl aa iad that if tha Siamfford board rovtraa^ iti dacition and a wumad tha tuition coiti. tha ttata un4tr axistinf ttatutat 
wowld raimburaa tha diatriet. Th^ eouraa waa ra^actod by tha Stamford board. Tha commiKionar than ordarad ttta district to aubmit a plan 
for his approval for tho provision af apprepriata ipacW aducation sarvicai. Such a pfan was approval and tha P*rants wara notifiad 
approKimataty iwa manths aftar tha start of tha sacond Khcol yaar for wAteh tha judfmont applitd. 

Jodlpa Taato wrota afttr raviowinf tho nata's statutory oblifation to handicappod chiliftran that "it it abun^intly claar from ttta natutas 
thot tha rafulation an4 »uparv»sion' af ^MCial aducatian is Mithin tha mandatory duty of tha Stata loord of Education and that local 
town board ^ agant charpa^ with tha la i ponsibitity of carryinf out tha iniant af iha law which tha minor naads and is antitlad to." 

An ordar was also iaauad "diractinf tha Stamford taard of Education and Supartntandant af Schools of said City to furnish tha minor 
with tha apactai aAication raouirad by tho statuiaa of this Stata. Complianoa of this or#ar shall maan tha acoaPtanoa and approval by tha 
Staia toord of Education of tha prafrim subm^tod by tha bcol board of adueatton." 

it la worthy of nota that tha judps antictpatad that on tha bos rs of his dacision a multitudi of similar suits mifht ba fi^d. Comaquantly 
ha statod that "this court wtll frown upon any un^litaral action by partnti in sandtnf thair chil#ran to othar facilitias. if a pror'm is timaly 
ftM by a iocal hoard of aAication and *t aocapiad and approvod by tha Stat* taard of Educatian. than it is tha duty of tha parants to 
aacapt said profrant. A rafusal by tha parants in such a situation <MII not ar^titla said child to any banafits from this court." 

tN KM HELD, Dackat Nor H-S-TI and H- 10-71 (Family Court. Vfoitehastar Caunty. Kaw York. Novam^bar 29. 1171 ) 

This eaaa haard in Waste has tar County. Now York Fanuty Court eoncarnad tha fajlura of tha Mt. Vamon Fubi,^ School to adaquataly 
aAiaota 1 1 yaor oid Fomt Hald. Thaaa proeaadinps wora initiaiod aftor Fatar Hald had baan anraltad in tha public aehoois for fiva yaars. 
thraa af wAieh wtra in apaaial aducation cloaaai. Dufinf that tima tha child's raadinj laval navar axcaadad that of an tMtra§t first radi 
ttudant. Afiar iha child was r a monad from tha public schaol and pfacad in a privata school, his rndint laval in ona yaar incrwatm^ about two 
fradia and ha ". . . baeama a dosa Nodar." 

In his daeiaian. Judfa Oaehanhausan "■ ■ ■ notad with soma eoncarn. tha lack of candor shown by tha rtpraaantatlva of tha Mount 
Vamon alty sehoot ditiriet in not acknowtodfinf tha obvious woaknaasas and failura of its otw ipacial aducation profram to achiava any 
iMffiWa raauiw for this child ovar a fiva yaar panod." in eommantinf a^t tha propraas moda by tha child in tha privata school, tha judfa 
If Id. "It saama thot now. for tha flm tima in his yoiinf lifa, ha has a futura." Furthar. tha judfa nosad that 'This court has tha statutory 
duty to afford himon apportunity to aehiava an aducation." 

Tho court in its rulinf teod Nav»mbar 2t. 1971. noiod that sinca tha child "todavaiop his intaliactuai potanttal andsuccaad in tha 
aeadamic araa" must ba aNMOd in a spaelal aducation sattjna such as tha privata school and sinca. "it is usually prafirabia l6r a child to 
contlnua at tha school w^iara iho is makinf satisfactory p#M«i". iKnauff y. Jban/ of E«hicttion. IWt. S7 Wktc 2d 4S9) ordarad that tha 
eoat of Faiar Hotd'i privaW aducation ba paid undir tha appropriata stata ttatuta provisions fOr mch uia of public monias. Tha cost of 
tnnaportinf tha child to tha privata sShool was assumad by tha local district. 

It IS important to nota th^t a yaar aarliar. tha child's mothar appliad for hjnds undar tha samastatuta for tha paymant of thu privata 
tuition but tha appHcation was not approvad. This oceurrtd-avan thoufh "Tha suparintandant of tha IMount Varnon public ichools" 



ERIC 



211 



c»riifi«d ih« th« mc-^i f«tM».« prv^M tt th« prnnrt. tchool not »«i[*Wt in ih« child'i homt tchotl d«r i«t. Alto of inMrttl •« that 

Aim of tt7t. •« fnni«l «*«:«ion rwitr,^ on motttr w.rKi tht ytat* »nd thi city of Mount Vtrnon. wtK r« tht r^*V*° 
9«y on* of tht r^vot. lehool tuition. Th« ctecifton mm vocotrt and tot M<di tocovM cfty^^rfuod tK«t tho court iKkod jurl»d>ction 
OMT tht Oitv iMcauM *'«o prvetM mm tvtr wrvtd wpon U inii 't now appMrid in onv pf oeoodin|. * 

NOMTH DAKOTA ASSOCIATWS KETnADED CMILDRKN ». mSftSON. C.vil Action No. 1t§« {0 N D . filtd Nov 2t. t 



In l«it No*ombor 1t72. • cl«« letior nght t« tduc«io« winm introductd in thi louthvmttrn divinon of tht North D«kota Oiwi 
CMirt on taMf of til mtr^d m4 htnriictppt4 ohiidrtn of tchool tft rtttdinf in Nofth Dtkott. Tht pltintiffi mclutfi tht North Dtkota 
Awttitiiin fof flMtrM ChHrfrtn an^ t3 ch«i#rtn Mh* rt»(«Mm til othtr cttildrtfi •imiloriy iituttod. Tht drftfidtnti includi tht S«M 
Si^ifiiri^t «4 ^italic ln*wictlon. tht Sitto loord of Educttion. tht Statt Oirtetor of Inititutiow. tho Suptflnttrnitnt of tht Stttt 
Schoot fo» tht M«mi*lv Wtttrdtd. mdv* lotol ichool dtitricn in tht ititt 4t rtprtttntttivt diitritti. 

T>it 13 nMMdehiJdrtn. rtofinf in aft from tix to tt. poMtt Itvtli of inttJItctual funetionJni from rofwjnd to mo^trati . In addition. 
mrm of ehM*«t prnmn pfiVKCt) Nn*ctpt tn^ ivtcHic tttmlnf iittWiltiti. It i« allt«N that m or#ir t« obtain an tducttion. m tny of 
tft« tMlAw ht« to ttitnd ri*«t prtr9rmmi4lT fey »tftn« or hovt to llvt in t fotttr homt paid for fev ••rtnw In • community 
Moftt tAMOtion prorw*<m«ni « •^iroWt. In tMHIon. temt ehll*tn. tlthouflh Mnf of tc#«tol ap. art pnmnMy rteolvint nt tAjt«lonqr 
•ftat»«di«tari^<^eororHr»mofr»l* in tht n«a kHooI fv tht mtntaHy r»t»r^ »^ nt tduoMionat pror«m« ro»Wad. 

T>it imMnanet of an tduMt^on to oil ehildrw^ «nd in »artlctiltr to tht handieapptd (s »aintfd out in tht eomntaint w*vtrt it it t^ 
^Itftri that oolv thottt 27 ptrctnt of tht 2f .O00«hlldw in North Dakota natdini ivtelal oration aarviOM ara anrollod in wch proTimt. 
It It intfettt^ thM tht rtmt^mni 73 »ar«ant art 

1. "anrol^ti in priv»w a^ucMlontl prortmt btetutt no puWic tehtot profrania ax(tti. ututilv at axtra axPtnit to tht child's ftmily. 

Z "tft attanding puWic tchooli. but rocrvihi no advcation ^ifntd to matt thtir nttiii and rtetivint tocial promwtiont w*»a thav tit 
in tht clattroom and ontd thty diteontinut thtir tdycttion or btcomt old tnoufh to bo dfimiittd. 

3. "art mttltutiontKrad at tht Grafton Statt Schoo* whara intuff icftnt pror«m* txiit to mttt thtir tducational nta*: or 

4. *'ara at homt. raotivmi nO tduett'on la^Mlioovtr " 
TKt iptcif ic ti^fari violatitm of tht itw at a aa foUowt 

r Tht dai»rivation of tht t^ai proitction elautt *• Fourtttnth Amtndnrwnt of tht Unitod Stataa Conititution m that tht itata 
eompuiiorv tthool atttndanct l«w . ar WtrarHy and capricJoutly eliierimintta bttwttn tht child whoit phyiicti or mtntal ^o"^^^ '« 
tuch tt to rridar hit atttndonct or ptrticipttion in rtfular or *oetal mtuettion pror<mt intJ«pt*tnt or improctfoal. on* tht child ottnwd 
to bt of tu«h phyttea* and mtntal tondltiont at to rtndor htt ttttnciinot ani Ptrtietpation in rnu»ar or ipocial tdutotitn proramt 
txpttfant and ptactJea»>*' It ^ Mto tllayad that childfon txeludad from tht poWK: tchool tnd ati^ to tht t»» tchool for thaman tally 
rvtardad art not all offtrtd an tducotttn." Furthtr "tht wparinton*#ant of iny tttattl inatiiutiont may tjicutt rht child from tuch 
intt.tution without anv raoton or httrinf thotw. tnd upon wch tuclutton rht eh\\4 i% without tny oducatlonti opportunltiat In tht itatt^ 
of North Otkoia." ItCMiia tho ttoto lehool doM n« htvt tuffictont capacity for all tha chlldrtn c.( iti mltlni liit. tomt ehildrtn ara iimp.v 
axcutad from admtition by danylni thair rotfuttt for admitHon. 

2. Tht daprtvation of plaintif ft* righti of " - - - dut procttt of law in ¥lolation of tht Fourtttnth Anwndmtnt of tht Unittd Stata* 
Conttitution in that *t arb.trtr.ly and caprwloutly and for no adaquttt rttton dtnttt to rttardtdtnd handicapptd ehildrtn of ichooi apa tht 
;^jc#l.on and cjppof tunity to btcomt itlf-iufflc*tnt. contributini mtnrbtri to tht Stitt of North Otkota. puarantttd by tht Conttitution 
and >a«M of tht Stttt of North Dakota and tubitcti thtm to faoptrdy of libarty and tvtn of lift " 

3 Tht diprivatian of pitintifft' rightt '*. - .of •qM} prottction of tht law in violation of tht Fourtttnth Amtndmtnt of tht 
Constitution of tht Untttd Stattt. m that. t>tcludin| plitntiffs from tht public schools, it conditions thtir aducttlon to thott ehildrtn vi^ow 
ptftntt art poor and unabft to providt for thtir chiidrtn's tducation othttwita.** 

4 Tht dtprivation of pitintlfft' rightt of " . . . aqual prottction of tht lav* m violation of tha Fourtttnth Amandmtnt of tha 
Constitution of tht Unittd Stattt. m that ptalntsffs' ptrtnts art ttxtd for tha suPPOrt of a systtm of puWiC iducation, navtrthaltti tha 
ehildrtn ara dtnitd tha btntfitt thtrtof. tnd thty mutt p«v additional monitt to ttcura an aducation for thtir ehildrtn. * m 

5. Tht dipf ivation of plalntifft* rightt . . of procadural dua procast of lav* »n violation of tht ^rtttnth Amtndmtnt to tht Unittd 
Stam Conttitution. in that thtrt ^ no Provision for notict or for KtOrin| of tny kind. Itt tlont any impartial htarinf, with right of 
croit-txamtnation. prior to or aftar tttt axcluWon." s 

t, Tht uso by tht dtftndtntt O* tht stata compulsory attandanct "aw to ptrmit violations th«t provJdt to parantt. tht dKision of 
whtthtr thtir child wilt itttnd school and furthtf '-. . . to mandttt non^tttndtnct contrary to tht ptrtntt' withM *' 



until 



7 Tht confusion by tht dtftndtntt of tht compultory atttndtnct rtpuirtrntntt thtt txdudt - . ratardtd childran from ichool 
tha tft Of itwtn yaort and axcludlng r«ta.*i«M childrt*. miim' aft H. dttpitt thtir ptrtntt* titction to tht contrary, and tht cfttr ttttutory 
fuaraniat that avtry child m«y attond public schools btiwoan tht tfM of six and 21 ytars.*' 

& Tht dtnlal of tht plaintifft' ** . rif^t to atttnd pottle school and to anoducttion - - - by txduding and txeuting thtm fromtchool. 
by poitppnini thtJr tdmistion to tchool. by ttrmintUng thtir atttndanct at ti yttn.and by failing to prowidt tducation for . . . ' tht 
ehildrtn In rttidtnct »t tht ttatt lehool for tht mtntalty rturdtd. Thit alltfttion Is alto btttd on tht tqual prottction provisions of tht 
14th Amt»u*^-«» 
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9. M «$ai$uaH«gcd thdt many casts vwhtr* handicdpptd ch.idnn drtadmitttd to school thav st'ii a'* dtpMvtd of a mtan.ngfui 
•ducation and "that 'ha faiJu^a of.th* d«f aidants to prov'dt a mtinmgfui aducatiOn suitad to 'he iduCa(«onai naa* ot such retaidad and * 
handicapptd ch>idran dipnves $uch ch-id'an of an education lust m cartainiy as said ch.idran were phyncaiiy txciudad f-um pubf'C schools ' 

10, Finally, the anagattun thd» tha anclusrOn ciausa o' tha stat* compulsory attendance law >s unconstitutional and - providts no 
mf«ningfoi or retogn./abi« standard yf detaimif^ing wh.ch children should bt enCused lleKCiuded3 f«um public schools and when uttd 
■s e violation j» th(p eonst.f ut'onj uJ North Dakuta jrid the Un-ted States 

The relief the plamtitfs are $*ek>ng mciudes the tciiiowmg 

t The coni/ening o' a th««*-jud9C cOu' t 

2 Declafatton that sotcttd statutes, -eiated 'eguiatiOns and pr<tctice$ art unconst'tur>onji jnd must not be enforced 

3. EnfOin the dtfendlnts from ' dtny.ng edmkSSion to the pubiiC school* and en education to any ^etardtd or handicep^«d child of 
Khool age ' 

4 Enjoin tht de'tndlnn from 'dtnying tn tducatfonti opportunity to tny chud M-fht Grjf ton Stttt School" {for tht mtntfc.iy 
rtttrdld l . 

5. 6n]om the defendants ffom "othervwii^ giving differentiel treatment Concemmj ettendance at school to any reterdtd or h«ndicepip«d 

child." 

6. Require the defendants "to p'Ov-de. rnamta-n. administer, superytst end operate Classes and schools for the tductt^on of rtttrdid 
and handicappad children throughout the state of fv*0'th Dekute and sptc.ficaily where hear>n| shovyi an medtquele number of ciassts or 
schools »re provided 'or the educet'on and frainmg of suCh rtt»rdtd or handicapped children " This also epplies to the stete's mstttutionj. 

7 Require the difendinti to providl compensatory tducttion to piaint>ff rhiidren and their class who, while of school ege. wtre not 
provided w<th e rntaninfful educetiOn sotted to ther»- needs 

• Pl»m tiffs' costs for pfo*ecuting the action 

Sevtraf motions to d«smiss wei'e fi'dd by stete «nd locel school districts, all of whiCh are still pending A three ludgc panel wac convened 
■n the U S District Court The Coutt ordered that an prospective piem tiffs m the cas* be notified and allowed this to be done by puWice- 
tion tn all 12 o' th* state's deity ntwspapers 

Subeequent to tht fil.nf of this JO-t. the North Dekot.l Legisleture p«is*d a mandatory sptCcai education lew much elong the Jmts 
desirtd by the lewtuit. on Juiy 1 . t373 Tht tew provided that elt school districts h*y« « special educetion plan by July 1. 1975. end 
that such plans be fully implenvented by July 1. 19t0 

Th« Attornty Ger>trel w«> aikid when e distnct must provdt speciel tducetion He provided these fuidelintl in an informal opinion 
"We believe the mandett for spe^tt fducatton becamt elective July 1. 1973 However, the Ltfislature rtcofnized that it would be 
a practtcai impossibility to h*ve e fully implemented prOfrem by that time and thet is the rtatoo for the subttquent dates. Therefore, whtle 
eKhoo) district mey not be «b*e to provide* complete profrem of tpeciei educetion on July t. 1»73. neither do we believe the district can 
do nothini about providing a profram for a child eirtedv identified as handicapped The stetute obviously requires the districts to beflin to 
offer such e profrem now with en acceleration so that it will be luMy implemented bv July 1. 1980. If districts cannot offer e full profram 
at this time. M does not excuM them from a bona fide effort to befin the prOfram immedretely " (Op Att'y G«n. Au| 6. 1973) 

in view of these developments, the thrust u' tht case has chenftd from thet of demanding e right to en educetion to one of ensuring 
thai the new Uw is <mpltnncnted Much depends upon the action of the legislative irision beginning m Jenuery. 1975 since the 
Leftsleture must aippfopnete fund* fo' the pfOfrem Attorneys for the plaintiffs have decided to withhold a decision to pursue the case on 
■ts mtr-ts until after the (eg<slet>ve session. 

COLOKADO ASSOCIATIOS FOR Hi rAKDED CHflDKHS v. sTATt OF COIOHADO, Cvii Act-on No C^620 (D Colo filed Dec 22 
1972J 

In December. 1972. the Coloredo Association for Retarded Children end 19 nemed menteiiy. physically, educetioneily. ptrceptuelly or 
speech fMnd'capped children r^ied e ciess action suit aiamst the stete of Coloredo. the Govemo' . the Stete Departments of Educetion end 
lAStituttons. the Itete loerd of Educet'On end 1 1 Colorado school districts. The subittnct of tht tction is tht stttt's tlltgad ftllurt to 
provide eqii«i educational opportunities to 20.000 handicepped children Spectficelly. the cieN includes elt Handicapped children who ere 
efifib^e for free public educetion but who have been excluded or evCuMd from ettendtng or othtrwist been refuted free ecceit to Public 
educetiOn 

The nemed plelntiffs In thU CAM include children with verying degrees of mentet reterdetion. epilepsy cerebrel paisy. eutism. Itarninf 
difebilities with end without hyperactivity, end multiply hend^cepped children The indlviduel schorl histories reveal extensive UM of e 
vtmety of pfivete programs, inctuding tehoois. therapies end tutoring n VMll es universities. Reletions with the public schools include 
instenoet of ore! deniel of ertrollment exclusion efter enrollment beceuM of ineppropriete or no progrem offering, ptrentel withdrewel 
beceuM of meppropriete plecement end threats of future exclusion due to mobility probttms. 

Ar|uments supporting the right of handicapped children to en education are frenned wtthin the Coloredo constitution which cells for 
the estebttshment and maintenence of e thorough end uniform system of f>'oe public schools t^roughout lhe stete for eH children between 
%'n end 21, the Colof^edo CooYpulsory school attendance lew thet provides thet the educetion o' children between sm end 21 shell be f^ee 
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2. Otdi^o« th« th. pf<nt.H chlldr^ K.V un«mrtitutiorvl»¥ d.ni»d tt,,fr right to • public tduction luittd to thojr noodi. 
.nil th« tho f«4«t.4 iwtut... P.licif.. rttulitioni. tnd pcctiM r. invalid r^d Mm:on«.tgtion*l. 

X I«d th« rKtic in *mt<on .nd frovi* th. pWnt.ffi .nd tht^r ciM. wth . puWic «l«.t.on ^th.n 30 d^. of th, ord.r inefudin, 

4 o* •o.»lt.t«tion**V .d.^ du. PToeo* »roe«<urw rnr^na id.nt> fiction. «.iu.t>o« .nd pl.cfn.nt of h.ndtcwd 



•hild 



11 A. ;-iu«ti^ ar^^na th« t»» end it» mciudini tehoot diitrtca to #ivtloP pl.ni for ih« proviiion of wrop'i^t. 

n«ntlff« eounwr«d #«l«fuitWn| «o#<j«*x foUom 

ht»«»v«r, tht hindi«M«»d pltlntlf fi wptriiftewi • tot*. #i#riv«ion undtf tht Po.tci.i of dtfndtnti. 

i Th. htn«tMM4 PMtM thtftettf ittlt. tHtt «ttr.nt mict iniptction of tht .«»M.lo<t.rv pr«:ticti •^hich mr. not prtnnt in 

X^ttMi . TW trt, tht r.#it t. t**ettltfi ihtutd ht rtlKitd h.rt. 

J. mnm rtttm dtit dtm^tirtW th«t iti •htldrtn un hlfltfit from i*»ttltn »ror»mt. tht **tn#tnti «n Ihot^ no f«lon«l 

Ti- «imt«(tMAt ih«M ftttMl d!«inttltfll, dtnit^ tht m»tl»n tt dtlmlM m Junl. 1l7l it 'wrihlr htid toy tht ttu't that 
^ J!;SfiSS^Jj?l^ ^ ^ un^diilr^ IVt t. -.Lrtthtm . -«..ml.v.tl.« ^ r^r^ 

ptntfni fiMUfll <i»iti»wintt tNftm^ tt Knrfi ft full tf l*t- 

tNi ntwtttl*« 1h« piilntWft 1i\94 Ifl ifWM ■«Wf(«tflt In thi Wl tf ll7S. 

Th. .MM^ MfMiiint fttterMtrf tht tftttttltftl t* tht tfl|lf»tl. .nd U#ltltn.liv ttniimn.d tht 1 171 lm»l.m|ntit1tn Tht 
ttfn^STtS! rrC;?! tlTimS ^ th« tht Unfd «,ny;^nt f.litlh. .ttt. . •« "tLn ^'.h rtH.f 

ttwid to rtnwA •» tht ntw ft*» tht iMhtit iMut hid toitmt mttt. 

. . ^ IMA . Ar.. \„d^ ta^Mi iiuMd 0 rulifM tft tht tttt. Tht tfit' dfnitd tht iitftndtnti' mttltnl tt tUmfM. Itttlni thtt: 

mttt* 

A rt^rtn ttnfrtntt wtt htid tff 1. 1t74. 

BWfmUY 9, MtmtMtOTA, Ct«<l Attlth Nt. ».7M4t (0. Mtftn.. hitd Mty 3. *§73) 

III «hti miwm Kilt filtd tn Mt* ]. twt mtfltHiy ^tu/dtd ttfttf*l atiifid th.t tht ittandtntt, .ntiudinf tht Ittti tht 
l« Ihtl t^ Wt^ WI^^^ ,#u«ttltn. Tht Hfltftl lutttltn tf fKt N tftttnttd >n 
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I»l|lntlf4 D«nMlv. ifi ^9. rt§m9nn tht tlm of r«ttr*d 9rM«t <lvt t« 21 tilltlKt f«r but diftrid • PUbtie ttfucttlon. Thil CUM II 
wtlfiyM^ tt 3.000 ptfMni. A imnd ciiM of rftariid ptnoni. 22 i^i^ ovtr. >■ raprtMnttd Inr pliinttff UUk»n, tft 2t. Thti cUn i« 
wrlmttt^ t« ineluii 1 .MO ptrMm vvt^t dtnitd i »uMic •ducttien wmwm of tNk rttirdttion. Tht tvvo ^lintiffi priitnt hiitonM tf 
itrwM<i pyMtc t^uttilon end Mfnt ■rivitt i<tui»tl«n. totti trt BftmnWi in pubVc |»refrtmi. ofii m i dty tetlvitv wntf r md thi othtf m i 
rfhtMliWl«n Mfitr. nftthtr of v^(eh. it )% •Mflfid. Mn srovldi tht tducttlen profrtm ntt^td. 

Tht ttmpltfnt Wfnnn rfumtnti for "ni|ht tt Edueit'on" m rti|iioh to Vmnttoti itatutfll md p«rt»eui|riv iht ittM Tt*pon%itm\/ to 
r«^t#i iMCtfi inttructltn tf htntfttpH^ehiidrtn of k^o»i ifi (fivt tt 21). Aim indtMfHU thtt tht MmntwM Ltfliftturt wMMdhtd t 
•Viftm vf trtt VMitl»<^tl uh99\f. i lyittm of vttttion*} rthtbiDtitttn trvitif. mrk tctNity prtri^ mtnttiiy rgttrdtd ind 
tmMiiif 10 In fntiltvt^i, tfid • nittw wn<#r teUtHf tr^ itttt gnivtrfHitt. Tht ttmfttint wtf fhtt "thfw ttfuettitiiti nry\mt w 
pr««lMfr«t» r tt rwmittti wftion by \ht Sttw of Mmntitit. and iMthout rtftrd tt iff tf tht >ndividuii." 

^tlmlffl Intfftt* th«t "iNt vMiitbilitv tf dty tttMty ind wtrk Ktlvity t^-ovidi • ftundtttt^t^ ewfttnuil tnd ntttutry <ftmtM*rt( 
up«ft w^lth m«»f mtnmly iwriid in^vidutU tto tntlilMN nH-ttW^tinfitnt tt thtir ultlmtTt fMl tf tthftvlnf mf^ufflcltnty." Y»t It li 
•((tfitf tm m Ftbru«rv vf 1173. tht Dtptnmtnt of f ducttitfl r«fwtt4 tt etntinut fundlni ««trt( tctlvlty. "ttkini tN tti^titn thtt wtrk 
tct^ity It ntt t*it»tl«n. bwt r«thir mtmitntntt critnttd, tnd luitifyinf it« acritn tn tht ntn<«w)ti%iiitv of fidtnl fundt." 
Ctnittuiwdv, It II tii«|id thtt tht •n!y wmtk activity tr^rtmi aviiitWt it tht fvitntaUy ^ttariN am m natt fnititutltni. priymt raframi. 
or thttt »r*y)da4 ff tnn lett* fundi in Mmt Khoti diitrteii. 

-Kaintlff Otnntlly ailtffM thtt m order far him tt rttaivt an adutttlon ht mutt tntr a itttt hatpKai far tht rttar#id. Tht ttmpiiint ^ 
further illifn thtt thii tfmttt dtvrivti him tnd hn cltft "of t«uti arottction «f \vh in viadtltn of tht FourtttnHi Amtndmtnt tt tht 
Canctitutitit af tht Un)tt# liatti m that it trbitrtriiy and etfrietawily and ««ith nt rttionti toifi diwriminatti Imwatn thtta Khsai ap 
aarttfM iwt mtntaJfy rttarM wht art rovidad a nManinfful tdutatl«n trttttc tnd tht mtrttatiy rttariid v«ht art atovidid dtv activity 
\ only " 



It \i furihtr ailtfad thtt tfua proetai of law ii Hit violittd in that tht ttata 'Vbitrariiy met caprieiouily and for no i^uata ratitn 
dtnita tt rtttrdtd childrtn of ichool tft tht mtaninfful adutttlon tnd tht opvort unity to btctnit itH'tuffieitm. cofttributlni mtmbcy of 
tht Mclaty Mhleh n fuarM^iaad by tht C«nititutlon of tht Umttd Itttti and Itaia of Minnttttt and iubj«cti him tt jtepardhr of libtrty md 
tvtn of lift." 

PltlirUff Itkhtn tilafac thtt tht natt "dtnitd htr tht njht to a wark tctivity prora"" and «n fact htva trbitrtrirv. caarie<o«ilv and 
ilftfally rvfwaad to fvnd tht adweatlonal proram iht *m tnroiltd m md all othtr limiitr vrofrimt. txctpt thott avtiiiMi at rr>tntai 
(nttitutiooi," Tha tom|i<«lnt furthtr atltfaf thtt luch daniii ii i violation of tha Fotinttnth Ammdmtnt >n thtt it dUcrimintttc "bttn«tn 
ptrior^i in mtntti iftitituUofrt who htvt thtw adwcttiofta) opportunititt avtiltWt and thoia who art not ifWtitutlontiJitd . . /• md "httw^tn 
■auin who art provtdtd • mttninifui tducttnon by the itata to thtt thty can baeonfa uMfui produetivt mtmbtn of tocttty. ind mtntiiiy 
rttardid idu^ti . . . /' 

In Action 10 judfmaot rtquirini tht ttatt to provide thtit profrtmi, tht con^itint rtquntl tht court to frtnt plimtif li tht coft of 
tht action. 



On May 23. 1 §73. tht dtftndtnti'j amwtr to tht cofrpltint fftturtd thtit pointi 

1, Fliintiff 0«nna«1y ii i Mtrd of tht itati md hii niturt^ m^othtr licxi itfil capacity for tht luit^ 

Z FliMtlff Donntfly hti not axhtuiiad aviitibta idminittritivt rtmaditt. 

3. Flilntiff Stkhtn hat not utiMttd tittrnttivt itttt profrtmi to achitvt htr |ot)l. 

4. AlttM thtt miich of tht etniant of tht comiHtint ii btitd oo improptriy plaadid concluiioni of »aw ineludMi tht itttammt thtt 
•'tht tpptrtunity of idycatlan. whart tha itait hat gndartclcan ta providi. li a right which muit ba mtcta avUiabla ta aii an tQyitaWa 
ttrmi," ^ 

1. Oaniaa \a\w^94m ^ •* atnitnti of the etfffp lainti rtiardinf tha manttHy rttarirt md tducation. 

Tht aata «wa ^tmiwad by tht court m March. If 74. tt rutad thtt tht pa«Mia of tht Minwnota niandatery ipKiai education iiw 
rtfidirtd tht «MiM m«ot. 

HAlSUYt. WATIQNS. C>vii Actitn No. 77*30.2 IChmetry Court of Shtlfcy County. Ttnrtitite. fiit<* Ap/H | 11731 

MAINKYv. nSNESSEK DKfAHTMKSTOr MDVCATIOS, No. A-3l00iChmeery Ct- of Devidion County. TtnntMtt. ^^.d Ju'V 21. 

1174) 

Thil ti I Mtitttn for a writ of mtndimul rtQu»rin| the dtftndenti to perform their )t|a< »t*poniifciity. Tha named *ftndtnti mciudt 
tht Mtmfhif City lotrd of tdocttitn. iti luptrJnttndmt and Director of Ipteiel Education. The piemtifftiiiefi that tha dHandenti heve 
failed ta impitmtfit atrttin pftviiiom of TtnntMtt'i Spadat Erfuettion Act of April. 1172 which prpvi* for tn inertmtntai proinm tor 
impttmtniatltn of ipacia* education lervieee ineludmi thrtt phatet- e eaneui to locett htndictpped children end e luryey of Mrv-CM end 
fa«iiiUN; trainmi of pr«feM(onei end pt;fr#ftfte»lonai ptnonnti; and tht eitebiUhmtnt of ipaciei educeHon ciemi end itrvicti for ail 
handtoitptdchiidrtn. 

Fttittontn include nina children with a variety of handveapi who ere prtiantiy m private Khoo»i ew«H»nf the davt(opmant of p«fa<*c 
Khoti rorami tr irtmpertetion or ere meppropr lately placed .n public lehoon due to e lack of ippropnete prorami. AddHionaHy. two 
patmonan art taxpeyen eontlrrved with tht iKk of eductfonaf opportunitiai for hend^capped ohiidrtn end who ere perticpev^l '« ihe 
uMX at ttxMavi'i who miHt beer a ihtrt of the '^ax burden which rttuits fram puWia niiitenca to md inititutionet cire of hmdicipped 
ptrtani wht did net ttatve an eduction. " 
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ttn Act ^i«h rtw ptt<««w» •<i«»»n^ art ••Mr»4ll»^ m tN 

Th. -urt Mi Mnp on it« m«tl«n f mmm ». irx Th, m«lon w ^*rrmjm ^ ^f^ ''^ 

^riSoZl « flltTJI^ -^^l^ . rtp^t on th. Wtut of tf*. r,»«nt *t.. 

Sird^Tn ;S liSl iJIJSrn^ known .r. to to i^^tlfl.- ^4 p.^i4^ «h -rvt*,. 

•MitiM ftf l(»f««l4tn ortv uptn wrfM *et*^ to *t 

mniwwl*" "Whtf '^•IV "!r"1.7V,?Jt!? I«mlni tw*nt MX! It mtmnli 

•1 .MO »tr y«f : • Mliw-t -•"«ly •^^'STj^f, liS^IXrVwJfS/c' *• *jn«w* 

:S=Si55SrS-sKrsrr=x:sr;r"---- 

^cr.:::-;.irjx-jrj:,'^^^^ 
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n«intifft' cmtimi In ttuUtthtntKit arfumfnt dm HmmII ttttuM tn^tlM f •urtwnth Amtnirmnt wt ttw aJ« C«n«titut[<yt m tht 
Mt f«r tht iK«vl«t«n gf ttfue«ti<n«l oM i rtu ftitlw for til ehil#rtn. Othtr f»etM( dtlrm inaiu* tht pr*«i*»ra4 Aii proMM ind 

••Ml »r*iMtloii with ri«»r<i tt elMiifiOTtr«n 9n4 pi m w w wt. 

Othtr wtcif l« illtptitnf fHnriitf In iht Mm#i«tnt M iNn Ifw iififtiw i w #• n«t irovr#» puk'>?!yiu9*«rtwl »r«trt7V«« f«r all 
titMpt)«rt>i Chilean tN if* tf fMr. ftil «o prwri^i irtni|Mr«titfi M Mim hawiltippiii chlldrtfi in dm^ of wmi ta raearvt an 
wluttifpn. ^ n«t pravliia "vffaetlva" a^iaft#w ir*|ninw at iha Mtw >M<na far tKa nnanially raiarM »n4 tha it*« h«i#ital f<K tha 
mama^hr Ut--te»iH tha m >a na lW»;v ot :h« Dapimwim if Haii#«-#tf n«t 4avat9 Mil #a n^t maimatn an affactlvt prpfram vf 
l^ttf)«»tian aanufnant if hania a ppai aMIrtran an4 iii n*t #awtla9 malniatn »4»vt9m praframi §4 vacatlwrwl tralnini or 
aaaufaticnal ihanvy. it aft* pHtrp^i tftat at a raault if tha aan if iN ^ii<a n » pialqtlff afi)l#*n ami thair tiaH wilt "tutfar 
aantlftulnfk Ir^ppartWa harm f t^lr fytgra wtl-Wr»t at it tf iw M , mfft atmart« aitliam and wamfctra wf aacttty." ^ i 

Tha iv^lif tMiht kV tha nHlntlffi (nctudn; ' 

1. Daai^rvDan that "dafandanit' i^actiaaa ani pallciat panalnlnf xm tha admin l«trat)*n if puWfc aducatian proframt art 
ur>aanttltui)«A^ and do nat mhhMv with tha dua praaatt ar aw»a( prataatlcn ctauaai af tha 14th Amandmant ta tha U J. Conttltutltn . . 
ta thav dany aacatt ta iha duWic Khmn iv arty aahadi afa child. aMludt ahllflrtn f^fn rvfular puWIe tahf^tH ^n*^.«..t. da nat r«v>d» 
id nm it dM8 praaaia and praaaiural la l ai y ai * in claatlfleatisn sr piaaa w tw t tf cNldran. 

t Aa«iira dvfandWtta t« providt ifiti vf aNaatiianai cnildran «tha art prviamiv iu tptnia < ar axctudMl. praaantiy anroHad ar n«t naw 
•ntra^M In a dtiWWy tudpartad prartm at adwattian. 

3. Ratiwi^ dafandtnN to avaluata tha c a fr a cw att of ehtldrtn't piaaamant and natify tha*paranti or |U8rdl«ft of avtry child of dia 
ratulis of tha awaiuatian. 

4. Ra^ira dtfandanit to avaiuttf tha cor raetnatt of ehlldran't ptaaawant and natify iha paranti ar fuardian of awary child af tha 
ratwitt dr tha avaluation* 

RaKluifa dafanddimjojrayidi conttitutionatiy aiap u aw prior haarinf and twtitm proLtdurat appiicihla toavory ttwdtnt. 

' f.1<ia«i<ra dtfandana to dtvalop a plan for axtandinf approprtata. pubiieiv fundtd tarvicat to all ehiiriran. 

?. na«ui<^ dtffndantt to provida plaintiff ehildran, and all mamkari of tha ctati thay r«f>rattnt, with a orapar plactmant and adaquAta 
pro|ram (within a r aatanaWa tima not iq axeaad 7f dayt). 

1. Rtvuira difaniants tp providt plaintiff chiidran tMlh eompaniatorv tarvfaat t* avareonw tha tffaeti of any past mitplaeamant or 
wran|f^ aMcluaian. 

f, , Ravuira difandants to earract plaintiffi* tchaoi raeordt with ratpact t* rronamt antrlH. 
ia naiNW difandmia to ravlaw. at iaatt Mmi-annuaiiy. tha earraenaai af aaah ahUd** piaaa«nant. 
7 11. Award tp pitintiff: sons of this action. 

A tariaa af lafM av«"«5 hawa tacurfad tinao tha eata wn arlftntliy filed: 

1. May 14. 1t79<-daf«Adwm fllad a Wption i« Oitmita ind a Mttlan to dtr^ha. ar aitamotivaiy. Par i Idara Daflnlta tttHmant. 
1' Jwfid 7. 1t71-#l«(ntiffi flM I motltn ftr dmrmtnatldn af aiaai actl«n. 
I. Awfyat N, 1C7l-atldu>MiaA pn airllfyini dtt aiw mm fiidd. 

4. AufMt 33, 1t73-DtftndMiti Hiid a nwdoA ftr thi ftdini) Itun ip aitlitn frpm htirln| iht ttn. 

On Dittmir 1 1 . Itn, dw Olatrltt Ctyrt aMntd frtfvi ditlilni tht. dlaifttttfi' tlalmi. Whllt tMlnlnf jurtadlttlpn *vfr tha 
fdfittitytiipfiit Htlmt, tht ttwrt trdmd thi pl^ntlffi tm tptir id tht natt atwrt tp tdltin a dtflnltlvt Ifwrprtlttlpn tf H.RA. 301*13. 
tht mfi'i ipt<W tduttddft 

Tht tdUft rvM thai an tuthtrtttttvt thatyill tf thai ftw. Mytt ui^nltrprtltd kv Ihi Htwtii Ctum. mifht prtwldt i itftt rtffttdy fdf 
dw pit intKf'tfltlm. Thii wdMid ailmlhtM tha nttd ftr any ftdtni idntlltutipnti ditltlpn. Tht ivltlntlffi an ntw iMinuinf thlt aturit 
in tht Mit tddrt; dw itM li itlii In tht dl«t»t f y pf ttin, Thi ttw wtt ftwtwtd afitr mt tf dwdrl|)flil pitmiiffi drtdptd tut tf tht ttit. 

nM»A AuoaATWN POM JUMXofo cmuuuh. v. MTATM Mwtw Of loi/oiymw.civti Attitn H: n-no^\% (1.0. 

Pit. fiMPt^l.1971) 

Tht Pidridi AMttttitn fdf Rntrdid Chtidftn. \hm itwm Ctunty Aini>*«l*" 'rr ^ndr#id Chlldrifi and 1 1 ithdtl ip pifttM 
ptNMlhf t wltw tf hdn^;^ ••praiantlhi dw tltn tf i)*' $mwmn aimrttHv ilMtM htw krdV|ht iHIt r(|hl It tdiMtHpn HifMwit tfilnat 
Iht iNfnHK tnd iht Imt Idtfd tf Idyttttdn. CdffWtNitnr df IdMtttlpni Olrtttdr tf tha DMaidn tf Htfhmitpy tnd l iidnitfy 
Idutttidh. Chltf df tht •yritu tf Cyrrttuittm tnd tntmictltnt Adminlitrtttf tf Idwttttth fdf iMtdtldnti Chlldrth. I iiit m y tf dit 
Dftf iw thi tf HttHh ihd RthtMllNl^vt Itrvltti. Dlrttwr tf tha PtfHdt DMtltn tf Rtitf*ddh. add dn Otii Cdwnty thd Irttvtrd 
Ctuhtv af M\z innnitflth. 

Tht tt«n0tiht Mill tc «t;ziiin ana aitw ff tht pialntlffi ttitta>t(»| thraa ayMmtc that rmy M».t.U> 1I0<000 dh« a aiaM ftr 
^iftftdtftN n dif intd dtiaw: 
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Ci«* {-"Atl •xc^ton*) ^Hdrvn in tH« tl«t« of I'lorid* ^i>v« bttn md Mill bt toMlly ixqlucM tram «n a|>portunitv to r»Cf <vt ■ 
mi¥K trnKwrift §ditlymc*um of ttitir phyvcai mviittl. tmotton«t tnd/or ip*eif ie l«Mrninf diMbllltv/' 

SuteiaM A»"Ail me«»tion«l chH^tn m^o h«vc iMvn tnd will bt 4tn^ in opptrtunlty to rtovlxi • public tducttlon btfor* Mvtn (7) 
V«trf ef Hi. Mlviy toe«wM of ih«ir »Mt6«). mtntiL tmotlontity tn^/or Hweif >e lMmin| dlMbility." 

Swildail •—"All txc*»tlon«l eblldrtn t^o h«vf bNn and will b» denttdfn opportunity to rtcvivr l public tducstfon upon ri«chin| 1i 
VWff of tp MMy kte«utf tf their pttyi^ctt. mvntaL tmot>'?«««' md/or ipMifle lMrnin| dtMWDty." 

•uMh* C-'Ali ppr««nt Mht trt tbt eir« of tht Oppprtn^t of Hpiitti tnd nth«Miit«iivt Sirview «vho hivt faMn «nd wit I bt 
mmhr iwcluM frpm an P9ppr«inity tp rtettvt i public Mihietiipn up it tht tpi of 21 yttn. loltly btctuM of thtir phyiical. rntntai. 
rnmUm^. tnP/pr ipteif^ ttpmlnf #Mbillty." 

Qm II- A clM pf 17 Nhppl pptrdi that Optrtw pubite tehpoli in FItrlA. Tht Otdi and IrtiMtrd County ttthtoi totrdt trt ^ 

it It allpitd thtt ^ tuOuvitn pf #w piplntifft in tht m«}or cl«w mP lubeitMtf it « vipittipn of "tht tputi prtiKtion cItuM of tht 
PpurlptAth Awtnp uw t tp iht Conttltutlpn pf tht Unlttd Snipi by crpttini ciiniflcptont vvhioh art rbitrary. imUdnai and dtvoid pf any 
ap«iipa4ltn§mtt Initftti. dtprivlni 9^,4 mpmptn p» thtlr eiaai pf thtir fundimtniai rifht to »n tdu«atiofl." 

Pttlntifft' attpmpy a^ltpa that Ttv| itatuta dtflnin|t«taptlbmil chiiprtn tP inctgda tducabiaand trtinabit mtnttily rttirdid chlidran 
trtPitt t««p dtaaat imntiliy rpttrdid chti*pn. thtat w»it art "pductbia and tralnabta" and theaa Mht art not. and that thii eiattlflcatltn 
dipr iv at pnp p4 rht pfa)ntHft and that eltia pf thtlr rl|ht tP w pduettlpn in vltlatltn tf tht Fturtttnth Amtndmtnt. 

A h.'Tthpr allPiPtlpn it thpt ttch pf tht ptalntlffi wm axeludtd from a PuWic tducttton ««ithMt not lot. htarlnfi tr an o(^. wnity to bt 
httrd tnd thtt ihttt ppikitt andpraet^ata pf thp dtftfldpnn daprivt tht piaintifft tnd thtir elati of protadurpal dut prpttM of tavy in 
ytp<pt*pn pf tht Fpwrtttwttt Afnandmtnt. 

Altp alltpd II thti datpttt Fforida ttatum rtpuirini tht Otptrtmtnt of Hatith and nahabtlitativt Strvtcti to aitabilih aducaticn 
prpiram for tht dipnta it ttfvti btiow »|t 21 . tha two pitintif ft rttidtnt in tht Miami Suntand Trainin| CtntVf and thtir claic h«va bttn 
daprivad p4 an tducttton in tha fpcility and danttd procadurai dut proctaa ratatlni to that daciiton. 

i 

Fitaily. tht o*mP*«<nt a^itpai t*v^, th« danlal of tquai tckication o^oftunlty to tht namad plaintiff 1 by tha ;i£fsnd«nti hai harmtd and 
damapad ttch of thtm and ttch nwmbpr of thtir dan in axct« of SI 0.000. 

Nalitf aouihi Inciudat 

1. invtkinf a thrtt-iudpt court to dtctart unconstitutional and a violation of tht Fourtatnth Anwndmtnt. tha itatt statutory txcluiion 
from public aducatlon of chiidran not 'Vductbt* or trainabit." 

2. Oacltfa tha p^awnt poiiciti and practnrts of tht itata raftrdjnf tht tKclution of tha i^ajntiffi and thair claii a violation of tha 14th 
Amtndmtnt of tha U.S. Comtitution. 

3. A hdt to tht continuation of tht atlapad axcluiion pf*cticas. 

4. RtQUtri dafandant Khoo< dtslrictt to attabiilh conttituttonal>y adtquata dut Mrocact procaduras rafardtng any pOMibia infringamtnt 
of pia«nt<ft«' ri^ to an aducation. 

6. Rtquirt dtftndtntt to pcovidt ■tjuc«t«on to chanti of th« dtpartmmt of haalth and rahabiiitativt urv<cai 

%. AMard 10 ttch p4atntiff and to atch membtf of thair clatt and ratpactivt tubclaisai an amount >n axctsi of SlO,000 00 as 
compantatory damapaa rasuiting from dafandtntt' failura toPro^><^ aducational opportunilitt. 

7. A«Mrd co«ti and rMfonaWa attornays' fata m favor of tha plaintiffs 

Upon filinf. tht drftndantt movtd for ditmtssal. This was foiiowtd by plaintiffs' filing of an »m«ndad complaint that addtd that 
dapTivtnf individuals of an aducation contribulad to tht fundamtntal eonsti:ut«onal rtfnt of spttch and tht righ: tc particioata in aiactions 
on an a<|ual Imis ««ith othar cilizans. Tht amtndtd complaint also addad that ary classification impottd upon tha plaintiffs bacausa of thair 
"uniqup disabiiitits" <s susptct bacausa of tht mannar in which soclaty has and continuas to traat tht handicapptd. Finally, tha raOuast for 
tftt court to award compamttory danvapaa wPS dalatad. 

Otftndants filtd for drsmlstai a itcond timt and plaintiffs fiiad a mtmortndum >n fn^ontt to this stcond motion to dismiss. Th«ia 
motions ara prtstntly undtr considtratic^ ^ tht court. 

On July 1. 1t73. ntw law waa antcttd in Florida w^ich amtndtd tha Florida statu Its to provida txeaptionai chttdrai with tha nfht to a 
haarin^ itctuH tht crattlon of tht httrinf right chanftd tht eempiaxipn of tha suit, the ft;:terai court on Stptambar ?6. 1S73 abstatnad 
l|tndlnf dtitrminttlon at tP whathtr ramtditt for tht or(|jna) aliatations ara now avtiiaWa undtr stata law. Sat Wikox CaWrr. 

WILCOX 9, CAMTKM* C<v4l Act^pfl No. 73^1-ClV.J-T (M.O. Fia.. filtri Jtnuan^ 7.1 173. Abattntion ordar /uiy 10, ll73) 

ThitclPia action suit wta brpw|hi tpinst tht Dkivfi Ctunty. Florida School Ictrd. tha Suparinttndant of Schools, and tht-Diractor of 
thp Ei4atptlP(i«l Child Education Dppartmtnt for filiura to prtvida frat public aducation to tht axctPtlonai chiidran rtiidin| in Ouvai 
County. Tht namtd ptaintiff it a 10 yatr old mtntally ratardad child who raprattntt a diti "coniiitinf of all Ptrsoni. rtiidanti of Duvai \ 
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Cmtim, Plmim, •fHl «¥t » 21 vmrt, h«»*»f» •r will to W9Ut4^ from xfm mWe Mho«4t D«v»J C«ynty •« thi rouni^ 

«MV »t ■Jm»tlt>nl Mrmi\n4 *m t^r^lnwit In • rtffultt- eltw." Th. cJ«« •* eNt*in J»*du4«. tot t« iiot limits* to tht mwuily 

Afir m\tht • yttr »»r whMt t^winfn vrii ttWiini t«r thrw *ri. *• pltintSH w«i rtquttw^ to witNriw from • pror«m for 
itMf rtwriii ilWl^fW on iht frMiHH th»t >»• nok tftin«4. tn Moreh lt72. opprwiimMiy y/mr% lettr. ippllMtlofl 

... ■#w> w io« MM ifiin » tht puMic MhMl Hi^ tho aUtli KmI m tm toiitt tro(«o^. In Mtreh, 1172, tht chili mm m*m4 on • 
wtiihil tJtt "tiim iwwiln^ MTt rtMntiv Mollthit." 1 1 K oMffMi ttiit tho m^\t tel^ooli »>w roviM no triueationti opportunlttw to 
HioiMl^tiAM hdoMlMilon tn topMrntor. 19M. 

-nitooMMM tfltm^Mii from thi Fo^irol CoyM on 4vrv 10. If 73. ««hon #»i ju^io \rm>kt4 ttw ioctrin* of iMwntlon. Th« «Kii<on woi 
fenM on nmiiM wm»$4 fev tlw twm mmmfnt to tho f lUnf of tho mn. Tho rani«M provIM for *m oroow Htorin^ m^f nelytlon 
front tho Khool frmm. THo pMntIM ounuotf thVt rowii tMt feun^ no roilof tn IN •#min(itr«t^« ttoorinf ikootw ktcmtm tho mtuttf 
imlMili "fliOM tMfio wowM not bonotll from an oAiootfon". maoninf ttioao with an 10 Mow 2f ■ 

llom^ar. in ifM Plori* a<a»ti< now ^M'Az:::^ ^Ju aaWa ang irolnaM montat rmr^tcr '^z naw itatum um only tfw lorm 
'•montofly lOiortfM" antf incMM a<l *roaa of #ioWltv. r^yn« hovt koon aoprapiiowo Moclf :oally for ^0m oAmtlon of #»a aavt raly orvtf 
»rofown#y roiar^ii for tN M)»ool ytor 1I7« 7Z, IVor«m f*'' thoaa roiipa mIU kt monests;i aoflnnlni In lt77«7t. 

tinum of tho ehonta t»io low ani tho fact ttiat iho Dyvol County Sohoot vytiam ii n«w»rovWnf for ihaat noo#i of tha etaai of 
awaa» t lawol ateH*«n npraaoniai In WUcox, tho wit hot not hoan puruaotf In tha lioia coum. 

Tlio haaia of ll» la Ihot Iho aot of oooluaion ani tho monnor In n*^ 
of AM prooan ani Ofuot proiaotion. 

THo f«f lof 90W#H inclyM iHo foilow»n«: 

1 . r«vMa ptaintHfi with a m^i&f luoporia i o*wation wdhlfi 3Q *vi: 

2 aubmH a t5«t of a«aaiKtonot ahil#on r«atnt»y a»et«*< within 14 *v<. "-^ iho roaaoni for tha data of ih;ir •xduaioni; 

3. notrfy tha poftnit of mch ah»*an an4 inform iham of tha mm p apa n d oAiwtlonal piaeommt; 

4. ptfpikty annwineo to a« poronta within Ouval County that all OKeaciional cMli^ hmm a rl#rt to an a*i«ation: 

1^ holi conathwt»ono«y liaojt" hoorlnp koforo a moaw or o*or Wopriaia poraon for mamhar* of tha pla^ntiM claw: 
C oorrtct thoichool racor* ofoWntlffi aa to paat wronfful axclwatow; 

7. awhrnit within X iayi a plan for adaciuoto hooriii; pmdurM to prm* any chon«i in a chUd'i •nrotlmtnt* 
On Jonuory 31, 1272. :hi enfandants trtaa 3 motion for ahtttft»''*« ^irtv ^ prantad. 
Sao ^ fJW* Amtlatton f^r RtHr4t4 ChU^tn v. Sftt Botni mfEAtntion. 



BMANPT9, WV/U>4. Cm Action Holm-TJn (O. Nov., fiW Vac. 22, 1»72) 

At tho outatt of tho complaint in thia caaa. It i« ftatai that tha purpoaa of tha aait I« to rtquiro "tha natt of Nav«4a to providi a froo 
pwMk aAicotlon to aM of iti cMldran. aoually. withoot rvpard to tha fact thot cortaln of it» Chilean or* physically mantally 

Hmm4 m tho wit a» pWntHfi »« alo«an phr»»eoHy or mamallv howUcappai chti^ mnpint In opa from fli»a to 1 7. law proaantly 
imliTSl NoSTitL nZaol" tho mor-tty rotor*^ «*d four aro ot homa with thai* paronti. Tha piaimlff, aro brit^ Mlt on 

Zmi out of a poaalMo 14,000 honiiimi chDAon of aehooJ opa (n tho atoia oro «tian«ni tha puWic ichoolt. 

Owrfandona aro tho Staio of Nwoda. Stofo toord of Cduootlon. ttoto Oapartmont of education. StMa Suparintan^t o? r«blte 
Imtniction and loordi of Tnioloaa of hm^'i aehonl di—trf 

Tho aompi*:..! wr-,*aa mot ploln«tf« and iholr clo« hovo hot- : t adoeotlonol opportunity oowl » that 9rmm<i to 

ninm7l!IZd chHAoTand to aomo han4toa(i#o<l cniidmn. Violation! of tha dua prooaaa ro»iirap»nt» of tha Four taonth Amsndnwot 
Z!7£!!IZ!^^1!^^ from p«Ptic achol ar, arhltrary . . .nd f H to lncK»d. 

n«ny of tho lOpMlfOd alomann of oonatitutlonoHy a*ouaia dua proaaai. 
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1. C wwt w iw g • thr^ l„^ town tt tfNftf* Hn N r>i<i tiMuiN. m t c t km m4 p^tteittptrmlttini Mh«oi tSttiivu «• tfiny try m wmt 
I H H < M P» U vMt**!! fr«m ■ iMWc f*Mit(««i unc»n»titut(t«Mil. AM «Mfht It t #Kl«r«titn that itaiulM iinvif« l i n u i H 4m prtw n In 
mtWfif i n li l t m •iMwt tfm fAMit(«n «f hintfiippi< cKlltfrtn ti unc*nnltutj«Atl. 

- 3. i9«clfl«*liy ««u#it it t iwl»r«fi«n thai the f«((«Mn| ttttuw it urM»nttltutt««Mi: "wiNm th« nym^ af phnMhf htn^iMPpN 
irnmaity i n> <i< miiwf ve^Mp ■ wfi— t #Mrict H w iMit. tfM m anwiNf imWki m^mi wdtrt mtD lm»wcti«n n «f«trttf H w 

tmt. vr #!• nn^MS vf ■ fMlIf M Miihii Nvrnvt kt aMnti/' thto iN mHmI #ffirict mm ntt Hiwt ta maha ^ncM prai^ Hi lant f«r ftia 
a ^ y aa il fw af tht h«n#aa9patf. It It u wtaw M lmlt<wat <tfa grawitfi that tijfflinatian af tw wan^a t ary rviN'ramann far tama atiH^ran 
iHaavM «Mirarv aa n ilHawt Mlf w prvvitft a«iai pr^iatttafl. 

9. WmHar ii w ltiailaw it lauiKt rap f ^m tta ttatuia that ■ lahaa t ftrlat aanAat l« (««ilratf ta »r«vMa far #ia a«Matlaft af 
iMA^itanHrf m»n«n "in 8Mi« af tHa mM*ar mmrrAm4 \9t»2% paraam af tht ia«al pupil anraKinant af iHa titwat ilttrict In wrMah 
platfiiiffv ratWt' 

4. fli«u)ra Mliaat #Mr)ct« whara ' an lna#Nu«ta num^ af vl ititi cr si^aatt tra p ra^<i* H far iha ■AMatfon vf h^ndiatpp^ dviWrtn. 
«lraa#v w pf««Mt. maintain, aimln^tar. tuparviw. tn^ tptriw alMiat an^ rcfvaa^t far Hia i^wattion of han^liippii ahlMran 

t. na^ira t)ia ^afaniwrn "t« pravl^i aaw p aiwa t aiy yaan af aAtcattan f tacti parton wrha hat baan aiwhMtai. txawta^ or a t harwitt 
«pnM tha rl#it »a aiian^ lehaat vvMia af tchaal tft." 

§. AMar# aatti w tha pWrniffi. 

Iwtaw^paiiian mamarantfum in iMppt rf af *«ia nwt)«n ta tfmtm m ttiraal'.^ ^rjrt mkntitiMi by <t>a p^ainttfn. ampdattt Mat ptoaad 
a»i Hha >waiai n ai U by ttaiat la ba ra^ra^ la pravl* dl chil#ran ■ fraa PuWic a*Matian, Furthar it Mat trfuad *at tha ittwa invslvatf 
in iha tatatf of twf W aiant mainitiMli w warrant tlia aaurt ta apphf ■ "ttrict n aoitri of ravlaw.' Othar rattont pratann^ ta abialn ihta vlaw 
af IN caw fev tha court ara i^at hani l iappt i «h]|#ran oonttlnjtt • ' tfinlnei an^ Intular mtnarity** ami that banian ti' acttontVaPMtt^ a 
"Mtpavt Maaith alattMlaallan/' 

AnrrtMith chan^si rfl Nai»t<« ttatwtai Mara «na^ Vn ***s lafittativt ttttion to tlimtnaia tha 2K ptrctnt zsrviot limitation, a limit ttill 
awitii. MaawM h rta tha rmm i: 

DAVWI^.9,STAn DMfAMTMKNTOrKDVCATtON, Civil Action Na. (Swpar. Ct. Ss*< ■''^ncitca County. Cal . filad April 9. 

TM« cittt action luh Mat ntwm on Anrti 9. 1973 chtllanfinf that MCtKin af tha California E<lucation Co#i Mf\«ch limlti tha n*tml^ of 
tWMBBTiftany han ^eap pa tf iiw^n Mho may ka anroiM in ipaeiji ariucatian praflramt to 2% of tha irudtnti anrolta^ in rtta school tfittrict. 
ft if charfN that this limitation it a^bifary ani Irrational and it a wiot«iii)n of aqual proiaction tt prowiM hy tha U.S. and Catifornia 
Conttitut^ont. EtkicatiOnally hani i aappad mlnort ara daf inad at: 

minors Mtio. by raaton of mar had Itarning ar bahavior ditordtrs. ar twth. cannot banafit from tha rafular adMcatton profram, and 
Mho. at a raautt tharaaf . rttiwira tha ipacitt aducation profrarm authori«ad by thit Chaptar. Such taarninf or bthavior di^rdtrt 
ihail ba tttociatad Mith a nauroioflic«< handtoap or amotiortol diiturbanca a«»d thall riat b* attri^utablr 'o mantat rttardation. (Tht 
EStntiomUy MntiKca^pfd Minon Act SS *7S0 J 

OaviriP. and IMichaal ara natural brathara. apat 12 and 11, ratpactwttytMhoara both naurotoficaliy handicappad and pottttt 
naura t agi ca l dhabtlitiat that impair thatr ptttapt n a l tkillt. David f . Mai formaUy cartifiad by tht tehool district m an aducattonalty 
handicappad minor and Mot plaoad on a.Moitrnfl I'lit for admittion to a ipacial aducatidh clan, tt Mat allagad. hoMVVfr. that tiiara vMi no 
raoiittic paaiibrNty of hit bainf admittad ta luch a propram during tha 1972 or 1973 school yaart. M»chaa< appliad for admitiion to a 
racial adu ca tian pragr a m in Auputt. 1972. but Mt application hat not yat baan aciad upon. Tha namad plaintlfft rapitt t nt o clati Mhich 
contltti pf (a) afl mmort Mho hawa baan eartifiad for, put not adm^ttai ta. tpacial aducation pror * w i for ttta aducationally handicappad. 
and (b) all mtnart Mho ara atigiWa for eartHication to spaoal education programt for tha tducationally hamft c tpptd but Mho hava not batn 
eartifiad far admittanca to tuch programt. 

Oaftndantt ara tha ftaia Oapartmant of Education, Staia loard of Education. Supartntandtnt of Public imtructian. Suparintandtnt 
and Boarri af Education of South San Francisco WttiftW School Otstnct, and tha Suparintandant pf School* for San Matao County. 

Ptaintifft aliaga that tha d tf tn^ntt ata ampoMarad undtr tfta laM to grant authorization to school dittrictt to axaaad tha 2% limitation 
but hava rvfuiad to prant such authorizaiioh. Tha pWntif ft argua that rto mara than SOO itudanti throu#iout dta antira itata hava baan 
a d m it t ad ta ipaclal aaucanon clattat undtr MCh Maivan during tha aetdamic yaars 1971 73 tr>d that thara ara 770 and 190 aducationtliy 
handtetppMi thiHsi... ^, ^ting licit for admittlan to spacltl aducation datsat in tha tMO rwmad dafsndant local school districts. It ii 
further allagtd thtt tha attignman^ of an aduaaitwifliy handicappad minor to a ragular aduoationti propram whtra ha ii dcniad tha 
opportunity to aa^lra naad*d \k.iH for participation m tha tociaty^conttitutai, \n fKt. a danial of ari aducation. 

Oarwing thata childran a ct a it ta an ipprapriata education suitad to thair naads is ccAtrattad in tha complaint by indication that similar 
chitdran M*if> V9 provtdad tucn programt ' ara aWa to iaarn ani banaf it from thair aducatton^ axpariancc." 



Tha aomplaint pratanti tha foltoMlnt fiva causat of action 

1. Violation of tha rights of tha ptaintrHsand thair elait to an education. 



I 
\ 
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2. V i «l « li«w •! t^tvl proMet»«n W t wwin (•) th* piaintim inrf th«ir dM and othtr aducttlonaliv h«nd(ca#pad minors who art 
■*"lHid t« tpK)*! tduaativn daaaaa. Mlivr han dfc aipa J ehDdrw w^vo ara admits to HMciet adueatian daiaaa wittiaut rtfard to tha 
piraaniaia •< VMknu afira^lad U\ mttk eitmmi and (e) oWi#*n tni^Ktd in rafutar aducation proirarm apara^nata to thair r>aa<li. 

y VWttitm ¥ t*ia"nwnd>tv vf tha Califamia Eduoatio« Co4a that tha eouraa o< inttruetlon \m luittbia for lha particular naadi of 

4. V t dli ll owa •< #<a praoaaa in that no haarint or appaat araaad w aa axt.t rafardin« tha axeruiion of adueatia^taliy handteapvad 

1. N«%»*d w prsvidi ihaaa a»«cla( ir«fram ^'Invtd^ouaty dIaeMmihataa afairat thoia indifant paranti M«ro ra unaWa to afford tht coats 
- «( wM«n at »rnm» aah««(«" fpr ttitir adwaat^awOy hawdkinpii ehil«ran. 

9kM $mt0n fey tfia pWmttft tnaliMlaa praliminary aiid p arwamnt fnjynctlona ra^iring tha dvfandanti to previda ipaclal aducati«n 
p rur w wa far Hm namad pWmtffi and ihalr ataaa and i« paxa m dafandMrn fram axcludini adueatiar^ly handiaapfad ehildran fram ipacial 
pagid wn M iha w t naaiaa and aafwtitirtlanalhr idipyata haaringi tftd par^adk ravlaw. 

Imp ^PtafMtom fMpd a wattaw la dHwtw wriiah waa dan4ad Nanamto' ?. 1S73. Tha aaw ia praaantly in pra-trall dtKovtry proiaad<npi. 
Atiamava «ar ihp > < i«w H Wi antM»aiad mavtfit far a pantat judpamant an iha 3ik mm in lata tt74. 

WMM j*MW»M>oinr foji >ivni7ic CNaoJuw av kmm of ntctm won totXATtos of thk statu or modm 

f miAtm^ CMI Acllan H%, L«1 (DJ«J..ffM Jpn22. 1t73) 

T?*!! ataa aadan wit haa feaan fe ranp h t an kahalf af ait '^itaatttonaf handkatwad ^ildran" in Rhada liland. a dan whtch ptaintiffi 
aNafi ka aa Ifria aa atiiMait. Handtoappad aMidran ara ^tflnad fey Rha#i ltlar>d itatima at ehildran "a^thar ffvanttlly raiardad 
ar p»<ilaa f t» arawailawalt^ hawd tu ppid aa auah an aniant #wt n«rmai adyeat^anal praMth and dava^spmant ii pfwantad." 

InaMd wAMn ita laM aiaaa wa thraa iw feaiaiaai. SuMaa A 0 dvftnad aa "all mamkara af tha eUn who ara axetudad from pwhKdy 
w ppai w d a^a a fian." %u Mm t ia drtnad aa "aH wrnfeaT* of lha daw w»>a ara axdudad from rapufar claam and ««h« hava baan piaaad in 
pufelMy m p»a r »d MHfiaa ar tpacial daaaaa." SuMaat C H dafinad aa "all mambra af tha daM who ara m rapular danroomt but ara in 
t>mm mi wpaiai ad u aa H aw ar m pp l Bniawtal aduaa^anal aaiitianca." 

Vmanff tfta altapatfam paaai i w d by tha ^intiffi ara that tha dvfandann fa4t to pravlda ada«uaia and tuitaWa puWic aducation and 
dM thai* it.fdlufa ta pravl#a dua praaaii haarinpi whan dadtiam ara jnada abovt pfiKint ehddran in pr oflrams or axeludinfl tham from 
p r a fnw m In praiaw ti nf ihaaa a*lapat ia na. tha pMntiffi arpua' that faHura to pravkla thaaa ehildran with a public aducatian will raault in 
harm ta tlia<r fwtura llvat aaattiaana and «Mpa aamara. 

Tha iaauaa af itlpnaiisatlan and tm i«iM\ilfttlinf prophaev ara diicuaaad in ralation to tha dua prooan si^apation. In makina thaaa 
aHapa ttana th a irfaintim aharpa tha da f and a nw with viofatint pravisiom of tha U.I. Conttitution and nhada litand itatutn provtdini for 
apMi praaacMan and Am praaaaaa af tha law. 

Tht ralkrf aaatht by ih« piaintiHa includat dadaration af tha r^t of ail ehildran to raotiwa an adtQuata. .uitab^ aducation inciwdinp 
ipa^ ad u aatian >i^nawai' it ia naadad. Ad^t^r- ; ^ght li an ordar spacifyinf that no child shall ba ramovad from placamam in a 
rapaiar adwtian p r ay am without eanatitvtjonally adaquata r>otica and dua procaaa haarinpi, that parioeKc 9v«iu«tiw^ of ipacla: vv'.--*tion 
y opr a wia ba aan ^ i c iad. that parants ba ratmbunad far cotit of abwinmp an aducation fc> tt\^u (.travioutty axdudad ch'HHMn ^-.j :^,«t 
aompanwtary aduaation ba pro »i dad for ehildran «^ war^ a^rmtly axdudad or inappropriataty piacad In sp«>.««: '^gular daiMf . 

Aa al Aupuat, iha eaao waa In tha dtoeavary prooan. Tha attomayf for tha plaintifFs whara hop^i for a trial data of January. 
197S. 

KMmVaCY ACCCL*TfWf ftM KtTAKDKb CKJmRLSv. KZ\TVCKY STATB BOAUD OFtDUCATtON. Owl Action Ho. 435 
lEi).. Ky.. fflad lapt. t. 1t7») 

On f ipu w bai t. 197X. th«i daa* action ri#tt ta aAieaiion suit wa» f itad apatmt tha Kantucky loard of Education, tha Stata 
t upar f nuwda w t, and tha I'ayatia Caanty taard af Education and m Suparintandant by a ooalttion of orpanintiona invoivad In advancinp 
tha mtaraaia af aiiaapllaiia l ahH#an in Kantucky. indudad ara tha Kantucfcy radaratian CauncH for Exoaptional ^i dran. Kantucky 
^■aaia ti i i i " f*^ Ww dad Chifdran, IMtiad Carabrai Palay of Kantaeky. Kantucky Parann of Chlicfran with Communication Oi«or4in. 
JaMaraan Caaniy Aaaadatian far ChMran wilh Laoming diaabilit<ai. and tha Graatar taufnrlFia Cauncil for tha Haarinp Impa^rad. 

Tha aifft ia bdnp braupN apadflaalty an bahatf af ail "aiiaapt i an ri ehildran" who maat tha ttatutory dafinitton to ba to cataparlaad and 
wta hawa baan "h) atidudad fram iha pubfk aahaala of tha ttata af Kantucky. (2^ axcuaad from attandanea at public ichool« of tha ttata 
a( K an m a by ; (3) aiharw<aa dan lad aduaatian ar trainint tuitaWa for thair condition in tha pubtie aehooti of tha itala af Kantucky; (4) or 
a dfwdai dM*lad aiaaa H an ar trdnlnp iwHaWa far ihair candttian by apaii d i i or :r«itrumanta{>tiaa af tha ttata af Kantucky. and 
aa m ibua n d H hawa baan (a) aaniad a ftaa pubfkty l uppa n ad aducation auiiad ta thair naadi . . ar (b) ara anrollad in caridn 'prarama' 
whUJi da Rst praaida aduattlan auiiad ta iha aMI^an*! naada." 

Mina tahwi ap ahMran paaiaaainp mltd, iwada i aia and aavara manid raiardatien. multtpla handlcapa. biindnaas. d aaf wa n ohytieat 
h iH di iapi . apaaah dafacn and imnaiurlty aaupfad wtth a laeh a* aammuniaativa aklHi ara tha namf«4 ptamiiff*. Tha Fayatta County taard 
af I dyaa d aii haa baan namad tn tha auit aa rapraaantathw af tha "approRimaidy'* 190 aaunty and Indipandantach aj dimicti in 
Kanfuaby. 
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Th« e©m|H«nt m mmt^ trwrn thtt »r»» puWie liuaxion. Mh«r« tht iwtt ht> un^rtaktn lo prowiit <t. it • ri#it #itt rmjtt bt mait 
MiteMt to 911 on tOMi wrrm. In tht iiwtw»t ctM. dt»f iv»t'on of ihii rifht fo th« pi.iMlff chitdrtr <• ' *it<t1lon tf tht tfutl prtiKrtlon 
t(ta» of tlw Fpunttnth A«»ndm«»t tht tormiW^on ftptdf >NUt ii ttktn .irith Ktntucky .tttum tKtt rt» <i^ loctJ ^vci ^ - 
«««fnpt *Twm mmpvimrv tdwcttlofl ehil*«n "whow phynotJ tr mto»1 to«v*tio« prtvtnii or f*n«irt lnt*riwWt ttir»itrtt tt tcftoti or 
tMitMtfon TO tti*ttv" irxi tny child ",^0 H dtt* or blind to tn txltnt thtt rtndtrt him tnea^h of rOftlvinf inttructtoo in tht wiw 
timtntirv or •tcoodtry •chooH. Hut ^om nwmal conditio.. Hi.....w tpplicttion to itu#»r.'' In tht MM of dNf orbliftj chtldftn «f • 
tht l«nr cwottry . tht tt^ wlnitn#tftt -mtv cmm fuct. thiidrtn lo ht wirolltd tt tht KtrmitHy for t*(« IKnd •^^^^^T^**!^ 

Ieh«tt fcf ths Dw. 1 1 « chorftd ht<M«r thtt thott J»wt»tuti«nt art ' txtrtmtlv tttrttlvt tnd rw^^m MK*ommed5» •»! *»• ^'IJ^ 

M tntfi* thtm- rttwitint »n lomt of thttt chOdftn Hint ^t»liy 4inlffd t ^ie tduettitfl. Tht •'•V?*^f!^_, . 

Rttuivrv ifWHltlorv mtrniint ^wulrtrntnt th« >jiy 1 . if 74. •<! ttgnty tnd m ^dtnt ^ of ?i;*«J*^f^' ..^ 
•«utttloM« IW* t. tilt fitm rwmMrw4 liv. i"^ pur,«0"t »• • N« fcttn tp»r ovt< >V ^utT! '^-^ 

tht SMit low^ "eomp%lt #«r»tltn ...w tppr«vt t pltn M«,lth pro^liMi for r»o pror«mi for t«V of tht dttitt ^ jWUHn ri 
tht pftSntmi htrtin tr viMch to providt tor profrtmi for til tht titNtt of chlWrtn rtrowtHtd feV tht olohtiffl htrtln. 

mmntHH' tttornov tito chtrfid In tUt eomplotnt thtt tHt ixeluHon of txotirtiomi ehlldrtn fr«m puWie Khto< ti "trWtrtrv. cirfeJ»M« 
»n4 irrttionol. tnd towftuitt ifwldJoui diierlmi^Hiiion.* Furthtr. It (1 trfutd ttitt "thtrt li r»o o#tn»t4lin| mto inwmt nor wmn tny 
rttkjntl kottt ju«ifvl-5 t^t dtftndtfvii' tKolwMon of tht »<alntiff chi;<lf«n. In addition, any el«t»fltttlon Impowd upon tf»t pla inttffijo 
tM-tcr ih^ hsr, own wdiltd wtth •006 dNtWMtltt. tubttcttd to luch • htttory of purpottfu! unooutl trtttmtnt or roloitttd toiuoht 
j»n^»i«n of OOiitlett oo*^o«ntw i« to 6»mmtnd txtrtordintrv protoction frtm tt« mtrjontarlin pol<tietl rootM Indittit* »»ot tnov 

tOfWttUlO t lUl^Ct CitM. 

Charfot trt r«4wd trt that in tht oraciti of txdudlnfl chUdrtn from pubhe ichooi. ftttt - r no pr octdurti Am o^oetti H providtd to tht 
fitintiff ehiidrtn or rhti^ ftmihta. 

litehKjod m tht rtliof flOU#>t it tht follo^.',«. 

1 Tht court iNut dticarttorv )udr»W"n that onot Kontucky ht» undvtakan to providt puWie aducation. itmutt bt mi^ "Tl^ '° 
all chHdran "ra^dltM of thoir phyHcal. mtnttl. or amot/onal cond*t>on" and that ill ichool dUtrlcti muit providt proframi for thtat 
chHdrtn. 

2. Tht court dtclara uoconititgtiona^ that ittt vthith c!ts«fiad lomi childrtn m inctpaWa of ban^r..'...^ Uom adu«atlon. 

3. Tht court dteiara that prwii"?" aiJucation to daaf or blind chiidran in tht rtata ra»»dantial aehooli ii not latdfactorv. 

4 Tht to«ri daclart that no chifd ttWf ba axcludid from rtfulir »chool*rorami on tha batn of ctawf teat ion aJ "incapabia of 
part.cipttint in tha ratular profrarri" Mithout pravidJni to tha child and his paranti full haarinf and timtly and ada<»uata foviaw of hn 
itatui, 

5 Tht court iMua a parmantnt in|unctlon rtquirini th« .ti,t» wnd it* diltrlct to davtlop o(«ni to larva all plaintiff childrwi and thoIr 
claM b¥ Saptambar 1974 a« a conation to racalva m.n.mum or othtr itilt fundt. to idtntify all childran. and to attabtifh ^ full hMrif>f and 
timaiy rav.aw prooaduraa tor all childran -coniio.f id by ofticiaii to ba.mcapabia of psrticipatini m tha rafular provam of 
inttruttion 

Tht court appoint a mailtr. 

Tht at*wd to plaintiffs of court cotti and atto* n-ay i f aa«. 

On Octobar 24. tht iiait in iti antwtr tt tht complaint of farad nlna difanaa* to plaintiff i' chKiat and ranuatiad tha court to dlamna 
tN iuit AnMnfl tha dafanwt prMtntad by tha itata an 

1. That tha Itata doaa not haw aoual ofelifitioo "to pfovida a fraa public aducation to all childran." 

2. That tht Itata 11 prtitntly "■ndaavorinf to obtain additional and improvad aducationat aarvicM for ixcaptior>al childran " 

3 That -'tha 1§74 Garvaral AwamWy ttWi anact la«islation and apf»ropritta fundi which wnll hava a dtract baarini upon tha daimt 
a«artad by plaintiff 1 m this action.' 

4. That • th» CurtH^alnt fairt to ttata a claim upon ••♦nch raliaf can ba rmttti " 

Ai of tha data of publication IDoaambar 31, 1»74». a ti|nad cooaant ordar had nat baan achiavad. 

tH'frl' MALOEMMAN a. JOHN C PftTBSCEK, Civ»l Actwn No. 74-27 IS »E O Pa.. «n*r* n^Jobar II. 1974) 

Thb II a clau action broufht by th—j childran who wffar from "brain damata and laarmot ditatoility" and who rtpraaant a tarftr cU«* 
of children t:«v axcaptional ch 'dran who aliafa that bacauia tha school districts hawa cartiftad that thara is no 

m^^.»w ooueation in th*r publk schools thay rtquira privata ichool ipacial aducrion and tharwfora qualify for thastata'i tuition 
ftimbunamont proram attaWishad undar Titia 24. Sac. 1 3-1377 tSwpp.) of tha Fonmyivania Statutat Annotatad 

Tlw datawdanti art tha Staia Dapartmant of Education and iti Sacrttary iofcn C Pltt«»tr. Far man Moaih^. Oiraetof of tht lufwu of 
Con^aftiotory and Sptclat Education SarvkM, William Ohrtman. Chitf of tha Oiviilon tff Spt^ Education, and throa local Mhod dittrica 
tFhriadolphlo. Ftnn^wry, and Lawtr Mwlon) and thair luparintantltnti. Tha comotaint radwa fha itatuiory m ponaiWIitlw of tht 
Otoortintm of idMe«ii«n towardi axatpi>on«l childrtn. Atcordlni to tht law. tht itatt fun* tnd optratai sytitfw of public od«ettl«» ftr 
a(l OMraga and tm "txtt»tionol** ehlldr... — tps of f.vt and 21 HtwoMtr, ttrtain districts do not aparatt appropr^i. 



In ctaaa whara dletrleti autptcl that an appropriott pro»ram for a particular child daas not m^i»x, it aMifnt a paychlttrUt to axamlnt tf*t 
thlld. If tht rtaultinf rtc om mtnd o tlan )i a privoto plaoamam, tht law prowldK for tuition tMiitanot to approvod prlvata ichooli In aptdfitd 
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•meumt *m p»rt)Ml«r tfiMbinti««. Pttintif ft •!)•«§. hovvtwvr. iKit irmx pr>v«tt Khooli eharft mof i for tuition th«n tKt m«ximum 
rtlmbummtm frwit amount i((om. A» i rm\t\v tnatx p«r«fttt m this tUutlfon mu«t My thi dif^tranct. 

Th» Hirtt Mim«d pNiintlff* tttan^ #r)v«tt tehooit and rtctivt tuition mtttinet from tht itttt. but tra financially un«W* to mtat tht 
conptMa tuition dimandi« 

THa complaint charfaa t^«t Panmyivania'i it«tut«a and r«f^tioni vioiatf^ tha tui^af protvction clauta of tha Fourfaanth Amanimant 
haaouta #« arknrary wp4 ea9ri«t«ai itAcMimum tuition rvimiswrMfntnt rant ditcrimiii«tM afaimt *Kildr«n cartffi«d to att^ privata lehooii 
MK«n ttl o^ior aMI^ran hova iht awortunJty far a frta ^Wte aAMttion. in a<Mition to m% vMtith ditcrimination. a furthar allofaiian H 
(hot i*« m tu wa arm r»t u l a tiom v<«l«tt tha dua prootaa daim of tha f ourtaMnth Armyidmant htcMat children m»ion parantf art unabia to 
tup»<ai«ont iha tv(tt«n |ram ara da^ivod of any maoninfful owariimity for a»»fo p rM»tt t*jc«tion. Fimrily. tha i»i«if>t;(fi atlofa that tha 
ttotuMf and rafuiotlena vi«l«ta tm RvhalMHtatton Act of 1f73 (§7 St«i. which forbidi diicrimi nation ati'nst any hand^cappad iwfton 
in finoncM Mttaionea. tmh a viottrion ia ineon«i«ttnt wtth tha Supraniaey ClauM. Articta V(, arf tha Unittd St«ta« Comtitution. 

Th« pMntlfft ara aaUnt iKat tha eoun (1> dac)*r« that tha natulai in quavtlan violata tha aqua* protaction and du« procaM clauHc of 
fho f ownwnin Aniofitfmont; 12) anj^in th« dafandams /rofn anforeini tha itatutaa: and 13) ordtr that fgil raimburwmant qa m«da for all 
Hointiffs Inufar aa ihay hova baan dr^i«d or '<ir>thha(d tuch raimburtamant. 

Tha aaaa H panding. 

TMV CinrAHOGA fpVNTY AUOCSATION FOM MTAKDED CHtLDKEN AND ADVLTI «. MAKTIS ESSEX. Cm Action No. 
C74'M7 (N.D. Ohio, (f»td Juna If 74) 

TKia olaaa action Mit wai braufht by tha Cuyahofa County Amcittlon for Raiirdad Olidran and Adutti (CAR) on baholf of iix 
n omad man ta ity .vtwdMl ahMrvn. Th« ehfidran. agad six to II. r apraiant Mtiart CAH cwmi to ba 10.000 Mmitarly lituttad chiltkan in Ohio, 
it it ailafad thot iha nomad ptainttffi. whoaa #nnoaad rotardation ranfaa from profound to mild. Kava baan daniod propar aducaiionai 
•pporivnitiat. and aa a co naaquagc a ara «uin« tha itvtt for ha failur* to protoet th»ir righti aa dafinad in itaia ond roguiatlona and 
^mdar tha U J. Conftltytlot.. 

Tha complaint raita on Saetian 3321 .01 of tha Ohio Moviiad C<^, iwhich provtdaa that a(i ctiiidran botwaan tha agN of tlx and 1 1 h«va 
tha Hfht to a p«Wich>-» o haora d tyviam of mandatory and oampufMry aducdtion. The complaint eharfa« thot liocauaa of tha way that tha 
^^.rJwT.tah^ impltrhontvd tha law, tli« ptatntun nova baan aitntr axcludad from tha lytWm bacauM of thatr h«naic«p<, or affordKl only 
a fub-nanda r d, wa4uniariry pr«vi«*d aducationol apportunity. Ipaeificatly. tha pidintlfft aUtga thtt ehildran with i.Q.'i of W or undar ara 
aMdudad from t^o tyttfrn and rtlagatad to voiuntary proframi md that chUdrcn with I.Q/i batwatn SO and SO may ba aiimirvatod from tha 
ayitam linat i^iay ara n»t aM«iifitd for piaaamant in tho "normal" aducationat propram. or participation in tha voluntary proflratn. 

Th« lurt fvrthar chcrfH that tho axefijatont ara dono without »daqu«tt dua procau ineluding propar notie* •"f^ *>?9r1n|. or proper 
portodk roviaw, author m to rccisisification or oominuod axclufio^. 

Th« dafandann ara IMortin Eiaax. Suporinttndant of Pubtic Imtructton. tha Otfiartmartt of Mtntol Haaith and Mantal FUtai-dation and 
ttt Dtracior, Karmoth Ga^r. and tho Siata Board of Education and m rrtambars. 

The pitirrtlffi ara laakinf tha foilowinf . 

1. Th9 oonvantna of a tItraaHudp Hdtrai court. 

Z A daclaratiow pi«t ttw dNputad Otiio natutat and polieiac art imcoratitutionai and vioicta tha due procaaa ar>d aqual protaction 
atouaai of tha Fourtaonth Amandmam baoMta ihay ailow^tha da^ndanti to da ny tha p(«intilf« an education wH^ia providinfl it to "normoi 
chll<i*«n. and thty aiiow dafandaonts to axduda tho ptaimiffi from tha aysttm without a ha»rin« pr raviaw. 

3. An ordar Htm Iha da^dants be nqwirtd to. within a raaionabt* pariod: (a) loeata ail rat»r«eccnil(i''SA in Ohio who ara out of 
Khooi; (b) Mbmit a lift ot aii cnildran who havt baan oxel udtd from lehoot^ tc) lubmit to tha court a itata pian for aAtcatinf all tatardtu 
chKdrpn. Mudlnfl dua prooaai proviilom. (d) notify parants of thafr child*! rifhta. and (at wtthin a tima ipacifrad by tha court, fully 

Tho action ia pafidlnf. 

CAUFOftmA ASM0CIA710N rOH TtfK HETAHM^D ». CAUrOMNIA STATE BOAMD OF EDVCATJOS. Ovit Action l^o 237327 
(Swporipr Court. Socrsmonto Cown^. Coiifomla filod July 27, it73) 

Thia ia • cfaaa action luit brouflht by tho Cailfomia Aiaociailan for tho Rotardad. tha Excapttonai Chitdrtn'i Foundation, and nino 
f a lar da d pr otharwiaa hawdjaappad ehildran. Thp piolntiff children ara iteltint for thamaalvat and for tha claw thoy rapratertt in|unctii« and 
daaia t ory rdtof for whai dtay eharfa haa baan a daniol of a c aaai to a fraa pubite w^ication. 

Tho nino aMIdron, rongina in aga from nine to 17. tndudaa vor^oty of iMndieappint conditiom in ifoi«tion or in vorioui oombnatloni. 
Ait ihore a Mftory of bting daniod aaoaaa to a >rat puWIc oducatian for tubnantlai pariodi of tima. ond oil are prowntty ^duii^O from 
pubiie progr a m !. Soma art anroila d in prhMrto progrann paid for wholfy or in part by rht>lr pcra.'<tt. ai l ogidiy boeauao there are no pragrema 
awiiiaWa lo thorn in pubilc lehoola. 

Tho niit mointpina ihot afi of tho pipimHf ehiidran .ro capabia of bonoflttint From a fraa publk oducttton. All hova mMia profraaa whon 
•ttpnding prhM proy am a. One ptointiff. an II yaor «id ratardad and apMoptic woman, for axompia. waa tarmod "Willy hopalaai" 
flm odi nH iadioapriwWfa ah pol \n iMi. A 1 lit aehoei report Indkotod that aha "lal In fairly woll. . . . undarttondi othtrmuiWiMll. ftodi 
honoif. M otori and fpiponahfo. . . ^ thotiho aan bt t#hrt-trtfntd and eould bt iMfht p mc h o o t •ItUlt.'' 

Tho dafpndinii Inoiwda Iht Cbiifomlo Sttia loord «f Edueatipn and i« momban. tuparlntondant Wilton nilac. and Nwaroi oownty 
boor^ of aAMOtion an^ Ihoir wpartntondanta and mambprd 

/ 

Tho «uaetl«n« of low at biua arat (a) whaihor lomo handieappad ehildrpn aan bt dtnltd a eaaai to a frtt public tducttion w^mn prdlnory 
flhifdrtn and all othor > itiidl t apgi d ahudrtn art prpvidtd aoaaai to luch education: and (b) M^hor tht diftndbnn' Pr octdurai in admlttin| 
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DmIib #m taM iNm *• 0iMt Muwt>T Cod» Hr trm t*iw««" ftr thf twli twitw** WAIi «WI#rt« Mvtn 



mtCXlAW ft DgSHmLD FVSM MVMOOL^DiMTIUCTMX lift 73 L 314. Cireuli Cw*ft. Ubi Cotmtv IHI«*lt. 1i74i 
•HV^ llwSTeo* #iwkt with na^igm w lit w »iHth tuitaW* •rfitcMlan Mfviow. Th» *f«i*m ii • pfWto MhMl 

0mm,ttt ^ M*mic «««flu Atiir mm^w^mi* Wth •#uc«t)«n ti»im. har try tftrftj h»r i» »W#>n 3ch>a^ !S!!S?JrJ? 

aa » ii<i>a i *a piHk ■a»««li iha «a«fkt Nii«a«l a^ulwai w M '^^l-':*'*^:^^ llil^^^JS?. 
*tlauitlai a»< IN M»i*»a^*» «• W**" •w^' ■'^^ 

ivaaiai a*Katl« ia*v4aaa«.kM|yamfy ««iMa t« tha chti^ aaMttiai .f aiia .amaiiar a> 1«*v1#m«» tvtarl»fr H 
KM tNtrfcaS*»i*ta« Iha ihM m*. *a lahMi #iaf«iJ«Ma< tha xM\n§ tn4 *rav(M r»a fiirthar «pac)ai tarvkjai. "^f««» '** 

«hN*«fi mMi tiich • liamifit tfMNaT' 

■biimMi aara; aam l wt iniuciat to iha ptaiirt^f f . 

Spi4:«aa«v. rt h ahariarf that iha piafwiMwIr 
• 1 »«itarft.^M««*-i«««*«f .Tii^«^tt«iOM which F«>foitoaorraetJv 

f kiJ^^y^l^^^^I^^ F*l,^i.»»*»*Athaipaciala#L-^Jaot.ryioai«ow 



1» .r^ to c--!nwia for *a harm eautaH W tha tchoof tha mr^n hwa paid f«r .paclaJ ia2;'"*l 

•Inaa la»ifff*ar. ItTZ Iha ««« la aihint f«r $100>000 ifl da w tw. ;h» eott of prfvoto a**cttia*». tha coat of tha wU. 

JMDLir 9, m:S$OVMt, Cmi Action 73 C Mil (3). (I.D. Mo.. No*. 1 . 1 173) 

Thh doM Ktkofi Mi ftM .« tha U A Dtttrtct Qowf f litant Dtitriet of Mutoyf i. on No^mtaif V!57i*^*7• rj.^^jfj^^ 
^ ««y hod haao .a... to inatn^tlon In fraa ouW^ «»yof. h«»uia »^ f);:*^ JV^J' 

pfMtion m4 diia prooaN dam of *o Fowfiaaoth Arwndmant of tha U.$. CoftItlt«t^on .ndcorroiooodifn provWom of tha mmmtri 
Cooatihitlon. 

■n» «M . .mxJ ■teintifft ho«o o worioiv of hon^icapa and dal m that thora oro « toa*t 35,000 othart titwatod in Mkwouri •'•^ ^ ^ 

^SirXwon p«oi»««od; on! M oiharwrto ha»n. .ofuMd frN aecau to ichool. •»» on th, b.»liof .tato i^m and ravuiatlona. 

Tho *fan#*»f» tho St«a of Mi«^. iho AttocBoy Ganard. mamtm* of t^ 
,,t«cdto»f«nto<h^»h«*thoirpMonnot.«i*io^«»ma^«ehoot#^^ . . 

Tho plomttf ft dNnod th« thoy wm *n:ad *duc«ion Nc.«^-tha '^J»^^^i!^ •^^^•^ "IJ^ tha in t^ich 
^Uy iPO*y the md ratulotJon*. The platmifft atao eharft thoi thay -•ra dtpr»od of equal p^otaction m that 

1. Tho mtum ^tm.»r ««cHmm«. ho.woan "mantdly an^ ^^^^ ''^^^"•:r!si\TifdSlr^ 
frafn w)or day lahooi. 2. Tho notvm d»icnmmata aftimt aducood rnantally r»ttf*d.*Up cr.p#ad eWltfran t^*a .« 

wS^^?Iwd7d«Ia#. hy ••«l'r3 th«n ff om compuhocy «tandanca. 3. Th. «^.rto» drtchminata batwaan mantaM* or phy.}^.., 

!31 who mT2^m^^^ - : ^ IP#»«i -^d thoia who «ca not b. .r« ..twr from «K«p«1.ory 



Fynhc. iho ptolntif ff woro dantad proca^Ju^al d«a procaii in that ifia^a « no pr^iHon "^^^'I!**! ^!^!!lL^^ ' 

Of lei an i«npartM) hM/lnt wiih a rifhi to crow axiflunotion tithor hafora or «fta< tha child f handleop « tf apnoMd. 
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I ^^f^X!^ ' '^'"» ♦dwMtloo for II' h«ndicap#td childrtn in tht iiatt mandatory by 

TT*. ' ^ ""^^ iMt*^ ttiat daapita tha tatn tatura'i food mtantron. tha panod of tima from tha iitnm| o< tht biH until in 
ifn«Ufnaniatl*n mi a eontrnuad pariod o4 violation of aouat protactioo. in addition, thara mm no twuranca that tha biX would ba 
baaauM n* apprapriatlaw had katn mado. 

TVMTiyitlOVf^t: 

1. a dKiaratian that tha aNittmf ttatutaa and tha r>aw> *f it provided for eo^tmuid dan^ai of wrvicat until July 1. 1§74, ba daeiarad 

UMWfWtItU tl4ft«< . 

Z n ani^n dia dit«ndan« from anfarcini tha law: 

3. ID anj«(n tm daftndama n upaiaia ipaeiat daaaaa In aaeh Khooi diitrtet and aach iiata KhooJ and hoipitat if tha aMiiiina numbar of 
profnmt m» ifwdap w tw: and 

4» lo anj»ln dia dafandania to pr*viita companaaMry tdueatiji^n and award mor»fy daniafat. 

On ''*»rirtfv;»1»?4> ■ ^'J^^** P»w' dUmiaatd tha caMpn tha baiit that H.i. 474 mada tha .Nua moot. 2=-.:r.i .u aaeition on tha 
laaoA^nt m Nmrntom n. MkfUmn aaaa. fha court lord it cauid taa no way that .t could i#aad tha implarntntation pracan of Pravida a 
rwora aoinpntH.. . . ..,<#inaach to tha pr»b»afn, 

Tha pBna< cftd not daa4 wtth tha itaua o* damataa but miiaad wnt that part of tha cava bacK to a dUtrlct ]ud|a. 

Gj^CtASOSCAVMlLA 9. DADE COVNTY BOAKD OF fVBLIC INSTKIXTJON (Circuit CoUrt of Dada County. Ftorlda. Novtmbar 

Tha pittntlfti ara t*m axoa^ona) ftudwiti who, hacauM of tha faiiura of tha public tchooii to provide tham with appro pr rata tpaciai 
^ * iiflpair^ arid »uf fars othar haaith impairrmnti. and th| othar >% •motionaliy d«rurbad. 

* ^I^^T^ •"'J?'* ^ haarinf, Tha p«aJntfffj r»pra«ant a ciaii of itudami who ara not prov<dad iPtcirt instruction 

; Khooit c 

las to Show Caufa w«ri f ilad in th« 



within tha Oa* Cawmy lehooi Syttam, or ihrou# contractual arrartga man » with approvad norr-public Khooit or eo<nmunity faciiitfa*. 
Tha **a«da«t n dta Dada Caunty laard of PuWir »f«tri«-tron. ^itia«i for Wrrt of Mir.^...ui and fruits ti 



Clrcwa Court. 

Flor) 
etudaniK.' 



rKt with 
lad to pay 
Cltfr 



Flor^ite law ra^lraa ih«t ma icnoo) board ihali "prowtde an appropnatt profrim of ipacrai irttiructioft and wrvictt lor axcaptiona 
pwri^ tha ipacial earvieaa aithar «rtthin tha ichoot lyitam. in cooparaiion with othar tystami. or through cootrKi 
approwad noopuwic factthlaa, Tha plaintiffs eharfa that tha School Iqard fai^d to sarva thair r>aadi in tha public Khooit and fai 
fpr thair aAiaatraf) in a pnyata faeiitty. Wamtiffi charpa that tha rafuta) to comply with the mandatory provHium of (ha I'a.- i ( 
vto^'on aif iha poaitiva dutiaa ci*at«d by iha natuta. 

Tha luit * in Iha procaaa of baJss icrttad b% oaunatl. 

JANET FLETCHKM 9, 90AMD OF EDUCATION OF THE FOMTACt FVMUC SCHOOLS, CiVil Action No. A 741 00 AW (Circuit Court 
for th* County of Kaiomatoo, filad March. 1974) 

Tha MiMMa broufht by tha mcthar of a IS yaar o<d mtntally and phyircaliy handtcapoad boy who has carabrat paity ar>d vision 
prohiaim. Tha family miOtt m Van iuran Countv. Mrch^fan. and ara ta^ipayart m Kalamazoo County ana tha Kalamnoo Vailay 
imof m odi a t a School D»itrtct, 

Tha diffin^ta pra tha loard of Education oi tha Portafa Public Schools, tha Supanmandent of Schools, tha Oiractor of tha Southam 
Spaciol Edncatlan Sarvtoa Araa. tha loard o* Education of Kalvmazoo Vallav tntarmadiata School Oistnet. iti Suparintandatit and Oirfctor 
of SpaclPi Education- 

Ofl Octotor 3, iSSv. ma- Kalama20o County Probata Court committad tha boy to tha Coldwatar Slata Homa and Train.n| School 
bacauaa ha iMa ju^ad to ba matrtally han^cafipad and tut tad to traatmani in a stata institution. On Dacambar 14. 1^73. tha boy was 
plaaad m a fmm homa m Portaia, Michiianr. Kafamajtoo County. Tha homa is withm tha boundarias of tha Porta^a School Ontriet and of 
tha Kalamafae Valtay intarmadJata School District. Tha dKision to placa tha boy in tha foatar homa was mada by a Piacamant Committaa. 
v^ieh drtat fwnad that ht n« lonfar naadad institutional cara and could banafit from tommunity Uv»f»B and a public school tpacrai 
sdueatiun profram. 

On Dac«mbar 13. 1§73. tha Portaia School. District haid an E ducat iOrui Plannmaand Ptacanf»ant Committaa maatmf lo datarmina tha 
boy's a<h«:ational naads and p(an an appropriata school piacamant. A dactston was made to placa him m tha proiram for trainaUa ehildran 
at tha Kanna#f School, wtih participartion in> a diafnoaric proram known as *'«EACH". 

On D«>ambar 1« ihT-;, tha plaintiff was informad by lattar that tha local spacial Education Advisory Committaa had actad to "dalay" 
a« ipaelal aducatton sarvfcaa for nartons raturnlni from imtiiutions to tha community whoM parants did not iiva m tha Kalamazoo Vaiiay 
Iniprmatfala Sdipol District. Aftae raquastinf a haarini. sha was informad that ona vwuld not ba prantad sin6a har son waa rrot a r«tidam of 
*a Ponata School D«tr»ct. On Morch 7. 1974. tha Supanmafidini of tha Portafa Public Schools wm diractad, by lattar. to placa tha 
rtu*nt in tha Kannady and "WEACH- prorams. a diractiva that wat rifusad^ Tha suit charfat that unlaas piacamant occurs immadrataly m 
an apiraprwto prafnam. Irraparabia harm will ba suffa^ad. 

Kariiaf aoui^t from tha court ^s aa followa 

IjThaitha court iania a nmt>ot»nf mirainmf ordar raquirini tha dafandants to irT>madfataiy piaca tha studtnt m tha program that 
9m rapommandid by tha EducatlOf»al Plannini and Piacamant Committaa. panding a haannf and dacision on tha mtnts in tha casa and an 
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ordir to thow c«UM why tht plaintiff should not innttd i *w.t of mtndtmui 

2. Al«fn.t.vtly . to .IW. .n ordr to ihow CuM why th. pl.mt.M should not bt r.nt^d . wr.t of mr.d.fnus for th, r,l..f rtflutlWd. 

3 F.nd that th. studtn, .s . r«,dint of th. ^Ort.,. School O.str.ct, thit h. bt flfnttd r.l,.f and th.t his tduc.t.on.l sUtus .nd 
p«ac»m«ot 09 continually ravia^d and .valuattd. iccofdanct with tht itw 

On Mif«h 14. 1S74. th. C'rcu.t Court of Kalamtloo County ord.r.d that tht be*. 6f .ductiu.. of both school dlstrtttl and th« 
.r^rtv^jLlIrnlmii i^nSTnt; 7u,in from d.nym, th. bav P<«.m«n' th. pro.rar,>. that w.r. d.t.rmln.d to b. approprlaf for Mm. 
tht Ki^ntdy School Proyam tnd "«EACM". ptndmf a httrinf on tht mtnti of th. c«m. 

% 

MAKCOMBE THE MfAKTMEST OF EDVCATtOS OF THE STATE OF LOUJSiASA, Fadiral No. 73 102 (MO. L... fiiad H741 

Thttki a cI«M iCtion tun *foufht by Itvtn Khoo) api "r^tntally r«ard.d chUdr.n who htv. bttn .xclud.d from. ^"^td •ecMt to a 
f,..I^2^;:du«t,^rA^n,lon Pac^. Loulsitna. ThT. rtpnr-.t th. dm of 1. oth.r child'an ^IrnHaHy ,-..t.d .n A^,ionP^i*K 
flctlmtttti to b. TOj. 

Th. plaintiff* fW1^W, »n tfi from to 1» Bn6 ^\ h«, AB9nom<i m r.tard.d by sttt. dl.fno.tlc Cnt.n. C.ft.)n public «JwCiti6r.al 
pro^^ JmiZ^ZnJ!!^io^ tch of tb. pltintlff . but th. .pproPri.t. pltc^nt, «.r. nr^r mad. .nd th. pla.nt.IU t1th.r 
•xciuded from ichooi. plietd on wwtinf uiti. or »lK.d in a dav car. e«nt.r. 




fK.I>tk«« for th. hand*M#P«d. in contr..t to th. »trvic» pfovid.d fWtrally by th. Afcmion Par.lh School ioard Syst.m. 

Th. su^t furth.r char,H that th. m.«n.r .n wh.ch plaint.f f» ar. .xlciud.d or ^TSs 
rt...r.r^nt,<.^.P^hAn^d^^^^ 

(1.) Ch.ldran v«th LQ. s b.tw..n 50 and 75. cl«s,fl.d a. "Educatt. M.ntatly R.tardld-. Such ch,ldr.n. »ccofding to th. Plan. n-,uit b. 
six b.for. thty can attend KhooL 

to tunCtton. 

In aod.t.on, .t ch,r,id th.r olacs-^M p^cc^d-.-es v.oJ.t. th. pla.ntpf fs riflht to du. proctss. s.nc. lh.r. n..th.r prior htarlngi nor 
p.nOrl4C r0vi«vw3 (jf M<iarm.nts. 

^"s;;;;^ m^SlIlt Jr^^onst.tLt^on.l .nd (d dKCC. rh. d.f.nd-na to p.ov-d. P^a.nt.ffs wth compensatory s.,v.c.s. 

ACtton -n th. C4t6 iS ^Mnr*"^" 
CA fHtmSt O. V. JOHS C. FirrtSCEK. Cv.i Act.on NO. 74^2435 (E.D P.- f.««d S.pt.mb.r 20. 1974) , 

^ i. r^ .K n4«mi.« > mmor of Khoo) io. who >t br.naing this CIMs action on h.r own b.haif and on bahalf of all oth.r 
^^f b. *n,.d .n ^O..Un,„ .o con,.., ,h. W'OB...,."... o( ,h.„ -ch-ni,. .n rtoc.,.on., pl«.m.n,_ 

^. . . rnhn r r,„.n_' S«:r.,.,» o' Educ.cn ol ,h. Coir>fr,onwMI,h of P.nn„i..n.., Th, S,.,. Bo.,d of EcJuOl.OO. 

,h.G V-lTsroo. Cr.c; Jr,rSu^:" ,n» ,„ C,».,.. Cou„„ ,n,.„^.,.,. U„„ NO. 24 ..d „. E.„o„-, 0,^,0,. 

r..K- ™ n , . 16 v*i, old ol .bov. ».->9. .n,.ll,8,nc. v*,h • l>.lWy ol «)uc.,.=n.l d.fl.cul,,... Dur.r,g ,h. 1973-7* .chool *. 

..»„*d <;;«, vJll.', H.'^'^cht,"! *X.n,.v .'!io,.on.„v d b.d. .«.n, f-O,. «hool .nd no, .ch..v,n, .p ,o .,r 

pot.ntka*. 

un„.,c... '»»-«-'-..»''-ch°'T.;:.";t"/,''r:^"r:fn;r;i.t.r:;:vi::;.^^ 

.„„.ov.d p...... K-oc'. ., ,h... o»n ..o.n» -^^^^o^-^-^-^^^Vm^^ ^'J^,":. „„ ,h. .ubiK, of p.,ch..or- 

't' —.S>^ d. .Td^n'^ho,, d A. . of ,h. «:.~n,n,. ,„ w« l.b.l.d ■■..c.pl.on.l ■. On 

1974. 



.m«nt would .x.„. .^5 the 0ia.nt.ffs probl.ms and b- d.sruptiv. to h.r r«:.nt ^duC-'onal pr^,«,. 
Otspn. f.P«t.d r«»u.stl th. piarnt.ffs ptr.nts. th- d.f.nd.nts h«. r.f«,.d to v»^x • h.aMnfl. 
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^ P»«lntJfl'i arfumvni H thai »n*opfO0ft»rt piactrrwrn tt ttntamoum to wthKoldlnt ♦'O'" th« plUntif f htr rifhi to • 

p»fwtirwH« n»(ly nwi^Md tAiotion. and <»tJ«t h«f further irrap«r»Wt piycKoloticK indtducauonai h»rm. Th« |Mi(ciit of ih« 

d&*wn4trm dmy pteiiiiift proM*jri( du« proe«M and tqy*! irotacuon in vieittrofi of tht F«uri«tnth Amtndnw»t o* ih« UJ. 
C««ttftwt»«o, Thf p9ilcfM ■(•• v40(«W ^tmwyl¥*ni«'i 'Xocal A|tncv Li¥w**, (P^. Stat. Ann., Tula 53, 113;01 . at. Sa^l. 

Tha pteintitfi art aatKini that tha C«urt 

1« Aiauma iuritdktion, 

Z Dvatera tfta #»f*nd»nt*f poticiaa to to unconttituilonai. 
X CMeara ih«t Mch poikm yiolaia naia 

4. Or*r tfMt dvfan^tt oarmot altar th« plaintiff 'f aducailof^ai piaaatnaot *v»thoiJt alfordinf notica amj iha owoftunity for a h«*rtnf. 
ft. Cirtar a wnAiminmy injunction dractinf tht dvfandanti to raimburw tha plalnUft» lor pvymanti to tha Pfrveta Pfor»m. 
a Omar #M iafandtRlB ib hdd a havrinf for tha pl«lntltf« 

7, Or^ Iha *fandanN m fumiah plaintiff Miih oopiai of public aehooi rvcordi and fvporti Mhich form tha bMi« for placamant 

,f 

9, Or^ar 1^ Stata loard 6 AicatJon to pronnu(|at« wrlniant ri»i«t and rttMJatioot powari^nf haarinfi to ba hati twhanavar a school 
dkirkrt pi B paiai a ehonfa In iha a*>c«tlon«) plaetmant of any a^tcaptionai child 

nm nmnKST09C.it., a cmiD, (n*D. Suprwna Ca«rt. C»vi Action. No, mo. dacii(on randarwi April 30. 1974) 

G. M., Iha p*»)ntHf , la a 1 7 yaar oltf lawaraiy phValcaliy hand c ippad child who \i a^aUa and ««ho hat ipant fnott of har lifa « tha 
CrippM ChHdfW^'i Sdioo<. a privMa in*tltutJ«n Imtd in Jwnattoiw. North Dakota. Whan >ha moi orifinally plaead In tha achoo) har 
family raiidPd m MhHIama Cawnty. N.D.. m WtHiaton Schpvl Dtttrkt No. 1« 

Siftaa G. H/s parama «Mra unat;^ t<> pay har twtlHon. tha Wllltafm County WMfara toard P«id tha cott of kaapinf har in a fottvr homa 
in Jamattewn. Mhlla Wfl'lhton Schoal Dittrict No. 1 oontractad with tha Crippltd Chitdran** School to pay har tuition. Sixty pareant of tha 
lultlpn i« ramllteiraa^ by iha Siata Oapartmant of PuWic instruction. 

Tha diffteulty araaa 1M9 whan G, M.'i paraftit nw^ad out of itatt. At that tima Wlll«ton Sch*ol Dittrict ttoppad payinf har tuition, 
lithoygh har ppymant at tfta foatar homa was conrtnoa^ and iha rafnainad «t tha Crtppftd Childran't School, which wwi not ratmburaad. 

In March. 1170. an off^ of thaltMa l*uWtc Walfara toard patitionad tha dutrict court of Stutiman County (tha location of tha 
tpadai aahool) *o maka a daiarmi nation canoaminfl tha oara, euttody and control of H. 

Aftar a haariftf, iha dtotrict court found on May 14. 1970. that 

1 G H rtadaprivadchiid 

2 Har paranti wara unaWa to provtda >or har 

3 Thacau«a«a)hardtprivation wara notiiktly tobaftmtctiad. 

4. Tha moat Siiitabla pi*ca for har wa« tha CnPPtad Chtldran't School 

S Tha paranti had not avtablifhad parmanvnr rasKlnica out«ida tha WilMton a^ta 

Tha court than ordarad th«t: 



1 G. H. ba takan undar tha luvanila juntdiction of tht court 
2. Sha ba andir tha cara of tha Williann County WaStara Board 



3 Har fathar pay $S5 OO a month to tha tfara Soard Kit incoma wtr^antad 't 

, 4, Willltton School Dtitnct pay tha cottt to tha Crtppltd Ch»ldran'i School rtiroactt^lV to Stptambar 11. 19^9, and continuo^tly 
a^Mr that to ionf at G H ramaint at tha school 

On May 13. 1971. tha ichoo) dbtrtct movad rha court to vacata that portion of tha ordar raquirinf it to pay tha tution on ground! of 
(1) mittaka or aK0UMb«a nafiact: and (2) mU r apraaantation of an a<hrar«a party. Tha rafittar of daadi of VWlHarm County fupporttd tha 
motion in fhaiMnS that no raal proparty waa omnad by G. H/t fathar in tha county. 

Afiar haprinfl iha motion, tha aourt an July 27. 1971 vacattd iN prior ordar and datarminad that har tuition wai tha obiifation af tha 
Ipaelal Educatlpn D>vialon of ih« Stata Dato'tmant of ^biic initnictlon for 1970-71 and tharaaftar. Tha foatar homa ratpomlbillty woi 
mdfltPintd by #m WWfan Oapartmant. 
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Tht WW bfm C««tr Mw^ «WT*l.i 19 fli. • •'SP«W Mp»«rw»c« ifid F«ltlon f or 1^ to b. Mwrd .ft^ V«Mto 

Aimn^i Ot*r. Juno f» ItTT >ttHl»o tri# oourt mhm4 to ooiwtitt It. 

TfM iMr^ (mw tho SooM lorviw •oord of Nor* Dobou) ood tho Countv WW^wo ■••r^ aopoolo^ ttM *cWon. on tN 



lntho«90ol #»•norno»»f1KtN|i^oimm•rfwo#^^ot«n#rtN North Dtl^Com^^ 
ConwJfwJom oJ Oyo froiO« frMloiW ow^ J"»<^^ 

A ioeWon ^ rwihod to tho lt*fO»no Cogrt of North O«»ioto on April 

1. Tho rifht to ■ puWie lohool oAieotlon !• fuoroniMi bv iho n«i* CofviUtutJon. 

Tho fod^nwo of • cNW dotormiim ;^s idintlty ©I tho lehool dtttrtct r««p«m4h(o for provMtnf on tAjoition. 

3. PtoOinf • ehiM in i ipoeloi r ororn ouiii* tho #«f*ct 4tm not ehonft <ho rMl^noo o< tho child. 

4. Tho mmne9 of lohlW who )• moit a i*onl e» tho itoti H lopMio f f o*n thot of hor poranti. 
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RIGHT TO TREATMENT 



WYATT*, ADtRHOLT. 334 F.Supp. 1341 tM.O. Aiabtma. 1171). 32SF.SuPP. 7tt iH. 0. Alatema, 1971) 

WYATTv. SrtCKSEY. 344 F. Supp. 37t {M.Q. Alabamt. \tl2\,»fp»*l d»<k*ttd. Ho. 72-2t34. 5th Cir.. (irgumtnt hMrd D«:tmbtr 6. 

T>)i« action. Qftfinany focutinf on tha c<alm of iiata hcMpitaltnd nwntaNy ill pativntt to rpcaUv trMtrT>«nt. tefsn tn 

t«irt»mbar, It70. In Alttema F«diri« Qittrlct Court. In March. 1971, Judfa Johoion rulad that rntnUlly III p«tltnts tnvotuntafily 
eommittvd «o tryc* Hoapttai *mr% btin| iiniad the rifht "to r«c«iv« luch (ndividual trf«trmnt m I would) (iv* aach tNm a r«tiiitlc 
opportunity 10 ba curtd or to improvt h)« or h«f rrwntal condition. " Th« court lava th« dif*nd»nt« liJt months to uwntfh trMtmtnt. to 
Mti«fv oonitttutlonal lUndarda. and to 'fit a profrow rtport. Prl«f to th« tilini of tt>tt raport. th« coiirt atr««d to tNptnd th« daaa to 
includi arvothar itata ho<pit«< for th« tmotionaily ill and tha manttKy rnardad at tht PartlowyS«tt School and Hoiplttf. 

THt dvftndint'a aix month profraM rtport ffltctvd by tha court and a Haarini mm leHfdulad to att obltctivta and m«Murab(a 
nandardi. At tha haarinf in Fabruary, 1972 avidanoa ««« produced i^ich lad lha court to f'nd "tha avidanea , , . hai vividly and 
undtipuwMy portray ad Part low Staia School and Hoapital ta a mrtliouiinf tnatftution «^ich bocauaa of iti atmotptiars of psychola|ieai 
and phy«ic«i daprivation. i« x^olly tncapaWa of furni«hln| hsbilttation to tha mantdly '-f a//**^ md Is conduciva only to tha ditrioration 
and th« difaiMtation of tha miuvntt." Tha ooort furthtr istu«d an trntrfafiey ordar '*to prottct tha ilvti and <wttubainf of tha raiipanti of 
Partiow." In that ordar tha court raquirad tha staM to hir a within 30 days 300 now aida-iavol ptrtons rafaf diaas of "formtr proctduraa." 
such aa civil aarvic*, Tha quota vvat achi*v*d. 

On Aprit 13. 1^2, a final ordar and amnion tattinf standards and a«t>bltthin| a plan for tmp^amantatlon was ralaastd. In tha 
oomtara^ntrva tt^ndords for tM total oparation of tha inttitutlon ara provtsJons tor individual Ind avaluations and VlanS and PrOQrama 
rtittini to tha habilitation ("tha proceas by v^icn tn« staff of tha uvititution rn\%r% rtaidtnt to tcqulra and mainttin thota Ufa skills 
<^Kh anabla ^im to copa mora af'fctiva^y with tha datnands of h»s~(>wn ptrton and of his anvironmtnt and to rai»a tha Itval of his physical. 
manta<, and aoci^l rfficltncy"). Htbihtation inctudaa. but is not iimittd to. proframs of formal structurad aducation and (ra«tmant of avary 
ratidtnt. Education » datirvtd w<th«n tha ordar aa "tha procaai of torrrial trainln| and instruction to tacilltata tha intall^tuai and amotional 
davtlopmtnt of widantSr" Tha standards applying to aducation within tha ordar tptcity clats sin. Itnfth of school yaar. and langth of 
ichoot day by dafrat of ratardation. 

Finxllv unr court 'vauirtd tha aatabitshmant of a "hun\«n r'n^ti rc'^mtTtaw to rtviaw rttaarch pfopoMi< And 'fniioiiitation protrams. 
«nd to advtta and Mist p«tian(s who allagt that (ht standardi ara not bainf im(^amantad or that tfiair civii nfhts art bcinf vioiattd. Furthtr. 
tfta Stat* must pratant a sitt-mr«n'h rx'ofrtw raport to tha court and hir« a Quatititd and txptriancad administrator for tha institution. 

In Ovctmbar. 1972. tha U.S. Court of Apfmis tor tha 5th Circuit httrd argumtnts on tha a^iptais of both Wyait and Durnham n^ich 
had botn lointd. 

In Novambar. 1974. tha loM«r cou'l dactsion wat uphald by tht Court ot Appsali 

BVKNHAM ». DtFAKTMtSt ^VBUC HEALTH Of STATE OFOBOROIA. 349 F. SuPP. t33S IN 0. Gtorfi.. August 3. 19721 
^f*mt 40ckrte4. C'vii Action No. 72-3110. Sth Cu.. Auffust l97^ larffurntnt h««rd Otctmbar 6. 1972). 

Thts IS a suit Making class action status on bahaif of I patiants voluntarily or involuntarily committtd to any of tha sis statt-ownad 
tnd optfottd tacilitits rwmtd m tha complaint and a#tratad tor tha dtafnosis. cart and trtatmtnt of mantaiiy ratardtd or mtntaliy ill 
parsons undtr tht »usplcts ot tha Oapaftrntnt of Public Htatth ot tha Stata of Gaoffia. E«ch of tht ntmad plaintitfs is or has baan a patiant 
at ont of ihtsa instltutioni. Tha cast was f>lad on March 39, 1972. in tha UnitadStatas District Court tor tha Northarn OlstnCt of Gaorfa. 

Oafandants m thrs cata art tha D«p«rtmtnt of Public Haalth, tha totrd ot Haalth of tha Stata of Gtorfia. and Oapartmtnt and toard 
matnbars «nd o^ficitls. tha suparmtandtnts of tha su namtd institutions, and tha judfts and courts of ordinary of tha counuas of Gtorfia. 
which ara tha courts spacitically authorizad by Gtorfia law to commit a ptrson tor involunttry hospitalization. 

Tha complaint alftpts violations of the Sth. 4th. and t4th Amtndmtnts to tha U.S. Constitution. It satks aprtlimlnary and parmarttnt 
m^ur>ction and a dtclAratory judtmtnt. Sptcifically. tht dtclarttory rti'tt sought mciudts a court tmdtnf that tht patiants m tht dtfandant 
institutions htva a constitutional rifht to adtquata and atfactivt traatrrtant. a court finding that tach of tha institutions narrttd <n tha 
compiairit « currtntly unaUt to providt such trtatmtnt. and a holdinf by tha Court that corYstitutiQn»iiy adtauatt trtatmant mt 1 ba 
provtdtd to tht patitnts in tha «nstitut>nns r>am«d m tha complaint. 

Tha plaintiffs f«qi>tstad ttv« foi'ov 'ing 

1. Th*» de';ndants ba aniomtd from optrat'ng any of tha namtd imtitutions m a mtnnai that dots not conform to constitutiuittflly 
rtquirad standards tor dia^osis. Qj>"m ^ri trtatmant. 

i. That chitandants bt rtDui'td to prtpara a plan tor implamanting tht rifht to trtatrrtant. 

3. Vhat furthar commitmtnts to tht dtfendant institutions ba tniointd until thtst mst'tutior^f'fSWrCiin broufht up to 
constitutionally '-qu'-ed standanis_ and 

4. That tha court award rtasonabia attorrwy's tats and costs to counstu 

Ottandanis i'lad an answar to pfamtittt' complaint on April 21. 1972. m ^h.ch thty rtistd sevtral Itgal ditanSH, such as lack of 
lur<sdiCt>on, ttid movtd to dismrss on savt'tl froundi. 

On August 3. (972. Judpt Sidr>ty 0- Smith. Jr pranttd tht dattndant's motiun for summary judgmtnt and dismissad this cast. Th« 
,,.i.«j y tourt cantt'ad on tha following malor points 

1. Tha court couid find no itfal practdtnt to allow tw tht dtciaration that thara axists a "tedem Constitutions! right to trtatmant (to 
ancompass 'cart' and diagnoiis') 'or tha mantaKy >■!.'' Sasad on this tindmg tht ludff ruiad that tha act-on could not ba tnaintainad. 
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2. Jw^ tfnitti. »n hit AeWen. #wrw^ ^th t)M Wyu At«h«mi a^^fort. »rir«w<lv O" th« tmm ol th« Kmnw of i ft^fil iwgtt 
•«MkiM#rH^ M vwlmont. Ho o^M iM fmoi cMxt in ttiON Mokomo ilKiHon* (kudfiiinr leti by tho itm ttfiitKuro 
Mifi^K^ •«f«>"f *»WWW iMtHwtl^ m^\mnmmi) H ^ wimntlollv dlfftivit from tho o-ittnt Utwtiort'.n 

X rU mift Ihtt . . • mntivti9rt « i* Tho lock of |tjri»rfctlon ovor tho parton of nomo* rtitondwiti >*tlw ©omjiollod by 

tfw tiovoAih Amon*»w«t » #*• U A Conatltyt* oo/* Thi« corwJuilon tMM boMd upon tht f anuro to dtmonitratt tho . . *nl«> of i 
t9iamthmMy mwmm4 right mr »f$Hr9tfy wmmw4 twtutory ri#rt." 

<. Jui^ fmHh iM^ oofwntwii *Nut thi i»». o #. f i»mi .f tht c**'* (» ^^l^i^i or "cwmltutftntlly tdiouoto" 



iMimoiHv ho wf«tt ihM ihtM VMitltni . . #ifv |u«cl«l I*mitv 9^4 thoftf ore rohiy t in brtoth from tolnf iudlet^Hy *flntd. 
^^fiUrho miiiiuuti^i tht ^thf^mrm' tfiumofw Hnt "tho^uortJon of wihot m iwoti tonttJtuitt 'i^ouwt ift«mwrt li ilmp»v not 
231 JTfcSlI^^ •i'-i* ^ f •^i- 1» h^^^Hrft. for m^n. ivtryo«o k«o^ 

lh« tihol mifN *• fi«i fw p«»r« it fcod or •»o^ 

m Otttrr^', 1fT2. *t UJ. Ct*Kt of Appttli for iht Wi CJrtwlt tiiii! trfuffltntt or tht ttptolt of btth luflihtm ant trtryan. **hlch 
hod Ntn f»hitA Thit toiift, (n N^wmitr. 1174. rtwrtttf tUt towtr tourt ^Kion m •umham. rojtctini tht •r^.-^.-ti auMit i oonttltw- 
tionti to titttmim* Tl» tt» wtl Itnt itck » tht lt«»tr tourt by tht At#ttte Courl for rttr laL 

•JMCa * 6Jlf f WiMTT. Owll Nt, TJ^mf 10. M«a„ flW Ftfc. 7. 1 972i 

Thk it m^dtm tttii actltn mlt itpr*nf IN ft#t tt trtttmtm in inttltutJoflt* Tht pttlntlffi mra ehlldrtn Jn tht Wehtrtwwn Sttta 
Wio«l in MjMihuMiTi an4 tfit MtttTiinain Aaattlatltn for Rttartftd Chll4rtn. MfK> Ilka fn tht Wyttt, Ptrii). ah¥ Ntw Ytrk AtMolttjon 
f«r RoimM Ch*l#t« tctioM* ^Itfftd v4tl«ltr»» of thtlf co»mltutlont» rl#«. Tht *ftn*mi i^wrt wlout it«t of ficjtli of flcltiitf tht 
i^ttt. Mviiom fwr a nm^tm mxnintnt or^ and pftfSmfntry InJuiKt^on Mtrt frw^ltd by tht cowft In Ftbruary. 1172. **hl«h itrxtd tt 
moiftiiin iht MtM «ut tintH iltlflttton wta aem^tttd. 

Am«ft #ft r .^WoM of thoat wti ihtt "tht dtttndooti dp^op oomprthtfwiyt trMtmtnt pitm ftr tht fttidtnti i|>*lch includt 
■ttouttt and ^<»m tduwtW itwictt^" On Aprl» au. Ii72. tht dtftn^nti had fHtd «,;wtn t. HI tHtpttom of tht pJtmttfti 
fowiy*tlnt« 

ThIt otit wt» wttw^wd to mothtr dutrict court tudft. and i eonttmr monon wtt filtd afaintt tht dtttndr<t» for thtir ftilurt to 



On Hvmmhn 12 if 73 a CoiWit 0 At* t«t«rtd mto by both partitt. It ftttwJ that to protact tht comtltutional m ^(antt. 
tit foiMnf rt<}u5T«ef (II rtnowtion ©♦ tht thv«i«< P^w. incrwMd ttaff. (3) locrttttd prorwn capacity, and U, dtvaiopmtnt 
of community alttmatim. 

WIT rOHK STATE ASSOCIATtOS FOH KMTAKDMO CHILDHEN*. KOCKKFMLLKK ANOFARISI^. HOCKEPELLEH, Cm No». 
72C.5Si {E D. N. V. f.ttd March 1 7. 1»73) aryd 72C 367 (S D N Y 1»7?J 

thttt two actions mrt fiW toftthar in tht U.S. D«tru-. Couti for tht E..tarn D.itrkt of N<m York, loth allafltd that tht condltlofi* 
' at th« W^not^ook Sittt School for iht MtmaKy natordtd «ofattd tht e«iftituti(>r>ai riiht*of tht rtiidinti. Thata claa* action suiti art 
modtladafttr tht H^'/ " AdttrrMl (PartJow $tat« School an# Hoi#ita(. Alabama) cwm 

E»«ftfl«« doeumtntation p«tw»Md by tht plaintiff* ftltfirys rh^ dtn^al of adaquata traotmant. Tht'^nct touchtd itl titmtnti 
of in«Jtulfepwl Hf« rneiudfnt c..s;cr(^n|, qua«tIonaWa madlcat rtw-reh.Jack ol qualifwd panonnal. rrwufflcnt panonna*. .mprooc; 
pl«»mtnt. bruw.iv. paontft, ate. Jt a<%t*d \n tht Nm,. et *7 Kockefetiet compi.mt that ' no soals art Mt ♦or tht 
Mbcation and Wlitttlon of ttch rtaldtnt acctrdin, to «#aciat naadl and«#tcifiad ^ it ».r f. .vai wc.fK»Hy ch.r,td that 7 

ttrttm of tht rttldtnti r- tcttvini ichool etaittt. 96.3 Ptrctnt ar« not roeaivin, pra-vocation.! trainin». «nd 97.1 ptfctnt art not 
raotivinf v«e»tlona< trainlhf, 

Tha ptaintKfi In ^ariil at. al. art aaakini dac»araii6n of thtir eomtitutton*! rifhti, aataWuhmant ol coMtitutlonally mmimum 
tttn^di for «>Pl¥<flt to dl atpact* of Ufa. dua proettt raquiramtntl to dtttrmina a "davtloomtntal proram* for aoch raaidint. 
c*avelocr*ni of Mam tq conttruct communlty-bawd rttldtntial faciMtit. and to r»duct Willowbrook » ra»idt«t population, cttiation ofany 
comtnictlon of nan<tmmunitv bawd ftciNtiaa until tha court drttrminaa that wifficitnt community baMd facilitiat tuist. and appomimant 
of a maattr to owaraaa and implamant tha ordtrt of tht court. 

loth oompJalntt includa ipacific mant.on of tha nacawity for tnciudinfl withrn "dtvtlopmtmtl plam" and tubi«»uant Proram*. 
appro#f lata aducation and traininf, 

tn an A#rH 1 0. If 73. fO^ Mtmorandwm and Ordar. Judp Orrin G. Judd dKUntd to rult that mtntaiiy ratardad '«idtnt, of 
WIHowbrook h««t a aonttitutional H,ht to adtquatt h.btllt«lo«. Mt a^Mm^. find that thay do ^"r«J«;«»*f' ''f^^^^ X, 
from htrm and trdtrtd wprtprittt i^W. In Ha tfaeUion. tht cwirt ntitd thtt • nu»nitr of ilfnlfiotm Haft htd btr» takan linct tha fl»n| 

tht •llmtnatttn «f ittlMtltn yrtttiati: adwrtntttrrti^ thtntaa tndutfni tht tppoimmtnt tfa ntw diraetor tf adueatltn and tnlnlni. 
atwWlihmtnt tf a bthtwltr mtdtfttMitn rtjtti; an^ an txptntltn tf tfftrta tt rterult tttff. 



--r M Mt flntf m nt twtttitutltnti rl*»t it trtwmtnt fw> wm»w*rt«k*i rtifdwiti. Judfa iudd did tptclfy that; 'tinet 

mnZZZ^mS^Mi m%HfZ^m^m4 bthini (Khtifttti. and act htid •dthtut tht pttitWilty tf • mttnln|iul m^r ^ 
St rSSTi JSSm.Siy ml« II^fiL to at lt.« tht tama tMn| etndltttn. a. pf\*^l^ r^n of m\o^mk r^^mf^ « 
rtfwTfMh aSJS^^u^ tht Oiit Frottt. Clauta if tht Fourittnth Amtn^mtm. tr tht Equal ^oitction CItuaa of iht Pt«rtttnth 
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TTi««Mrt htM iNrt amont tl>t d|hn ponmm i by WtHoM^roott'i rMi^nti art tht rithi to ftrottciion from MMuttt by (»h«r rHtiinn 
•r Mff : #« (iiht n MniltlwH e#nfer«ntnf to "bMte i Ww Jtfit of hunm dm/^v". ir»« rtfhi lo mtdlctl Cirt. tKa rl|ht to iMirclw tni htv« 
•wl^Mr iwrMtian; Hf^t ««v^ti« tmx Airt^i e«ti WMthi;; tni iht r(|hi tt tht ntotmry flrv>tnn o? bMic hyfitn«. Judft Ju(M 
«iM niM fll«( tf»f«fi#w>ii ihvuli quichlv irwrwMi tbt numktr of ««>il ■tt«n4ino. 9^»f^»n«, nurm. irttyttol thtrspliti and rKrMiion 
i M ra p lm Miih ntafy r«rtf«i i»t«b(l«hMl toy iN court if thot* davtl«M4 toy tht Rftt Mt<^ inHMiuatt tu •iirMt tho nttdtd p«r«onnci. 
f 'fWRV. tt« 9«urt iv^uifttf tm\ Ihf 4iftn^ts f itt Nf io«c rvpom (nlUcttinl tHtir *raflr«M (n ran form! r>| to iht Murt't or#ir. 

On Mw 23, 1073. iht avart (»uMf • mo4if\94 ordtr in M(\[ch M r«itrv«^ mthlni "f ln«t ju#m«At with mptcx to tht tolc^ntiffi' 
M Utll m tltoftt* ttolmi of toual prtttct^OA tnd tht right to tnMtmtnt or httoilltatltn" untii furthtr tvtdtnct. txptrt ttttimony tni 
•Tfumtnt Mtn iKtNiitvd. Tht court c(«o ruit^ that tha ihou'd tot ptrmittad lo monitor tha impiamantaiion of tha tariiar ordir. 

Wttri f >ti m tfw r^t 10 frtttmtnt (Nut art pandinf. 

NKAJOr «» UJimS. 4.73 CMI Actt«A No. 4|1 (O.C. Minn.. 4th Oiv.. fiitd Aufuat 90. 1972. 373 F. tupto. 4t7 (1974) 

h fhH action 4n fttlntif ft art ntmtH ai itprtatntttivta of a 3.100 mtmtof daai-iMnona vrMtntly in Minntttta'a itatt hoftoitati for tht 
fvwritify itl t rii^ Hmm4 *ftnitn« rt tht prtatnt tori formtr acting Commiwitntrv «f Putotic Wtlfirt and tht cMtf adminiitrator tf 
tach tpf tht Mtit'i aiM haayittlt. 

Tht piok t t tWi intlu* aawartty »n4 moiitfttaty rtiarM totraont «^ art atitfa^y itnitrf thtir H|ht it *ja pr ootai of law ilnoa thty do 
n«T nMoivt **. . . a ttnttitutlonaHy mintmtt itvtf «f *hatolM(ttltn.* a ttrm t^ich !?Korporttta cart, trtttmtni. tducation. krui trainlnf." It li 
•pocHltally aharfa^ ihot iht piaintlffa an^ OThtra aimilaHy litutatd art not tortvtdtd with a humont paycholoflctl and phytteal anvirortmtnt. 
tfw tompltiiii p ttatnw auwartbg tvidtnei iftat ttmt rtaldama llvt in "oid. poorty daaignad tnd htatfdtui" towHdinp n^t mttiing Siata 
■cord otf Htotlh atftiy and haotih aitndtrdi. 'ovtr-crowdtd dtrmliorita.' totttk accommtdtiiona. and imprttotrly tqulpptd totthroom and 
itoHot fatililioi. AddttionaDy. h ta Mdlcawd tfttt rta^dmia art "Wbttei to thrtttt tnd phyiteif.aaatuiTi toy tthtr rtaldtmt." improparly 
aiolf^td^ and dm ltd wiy ptfttnti privtcy., 

It to tufthtr altttad that thtrt ia tooth «n imuffieiint quantity jirf ittff tnd inaufftcitntiy trtintd itaff ntoamry to drovida app^opriata 
p rotraw a of hatoilltttion. Out fo naff ihorttfaa ntany rtaidanti htvo tootn forced to work in tht imtUution ai ampioytta ytt. accordini to 
iho c omp<t l m« art danitd poyn-wn t aa rtquirsd by tha Fair Lotoor Standards Act. Anothar atitgrion it that tht "dtftndtnts htvt tautd and^ 
ft ^ uaad 10 plan fof and eroait tata rtitrktiva community ftcilltita . . /' tvtn though many mtmbtra of tht citH could function mora 
tffoctfvtty in MMh programa. 

it to funhar argutd that "tha finot condition for con«titulion«4ly adaquata htbilStation it tht prtpantion for wich rttidtnt of an 
indhrirdualind; c ompr t htnaivt htbilitation pta^t aa Mtll aa a ptriodic rtviaw and r«-«voluation of luch a plan. On information and baUaf. 
dtftndanti htM failtd to provida piatntiffi a^d tha ciaaa thty rtprntnt i^th a eonxwahtnarvt habilitation plan or to provida pariodn'c rtvitw 
of thaat pitni** 

Tht plaintlffa ara atthing a tudgnvani to inciudt tha foilowing 

A dtelantory judgmtfit tftat Minnciott'i nat« imtitutioni "w do not now nwtt comtitutionally minimat ttvndardt of •dtouatt 
h«b<lltatton ineiuding car*. irNtrrwnt and training." 

2. A daelaratory ludgmtni (pacifying cGnMT(lllf[|i)a<lv minima) itandardt tf adaquc:c .nst;.:!ttation for mtn tally ra tar dad parsons 
confifttd in d^ stait in<stftuHon< undar tna auparvifio(*«nd mana9ii.r>«nt of tha Commistiontr of Public Waifara. 

3. Injunctioni p«iv»nting dafaruimtl "from failing or ratuting to rtctify tht unconstitutiomit conditjoni. policiM and practtctt" 
dateritotd in tha cortipl*int and raqulriOg th»m to "promptly maat such coniUluttontiiy mtnimaf ttandardl ia thii Court may sptclly." 

«\ Inirunctiont raqtitring tha dafandar^ta "to pay plaintiffs and tha Oats thav rapraitnt working in tht namad Institutioni tha minimum 
tnofa aatabiithad purwant to iht Fair Labor Standards Act aa anrttndad. 29 U.S.C. Sac. 201 at. Mq." Thii was dropped from tha suit af tar 
tha complaint woa orlginaf ly filed. 

S. Appolntmont of a maaiar. 

C A«warding of coati to tt»a plaintiffs. ^ * 

Addad to tht a»mpt*mt wa« ttgal th«ory regarding cruat and unutu*! punishment (sta .V. Y STA TE ASSOCtAVON FOK KETABDED 
09l^REy tnd rAffiS! v. HOCKEFELLEH), 

Ounng a pre>triai conferentt in tht spring, an agreemcnr mos rvachtd to procttd with trial only against the Cambridge State HospitaU 
Ponding the outcomt. caaat against tha othtr f've faciiitiM are bat ng n«rd in abeyance. 

The trial on this oaat btgan Sapttmbar 24, 1973. and concluded on October 10. 1973. Shortly after the trial th« Judge visittd the 
Cambrldia facility for a day. 

Tht Court toautd an order an February li. 1974. It dacroad that plaintiffa. aa • c*9*«. htvt (Da right to adequatt ctra end ''•■trnent. 
(2) a right to dtt laaat raatrictlva practical afttmativaa to hoapitaliztton: (3t that the nate h«a affirmative <lutv lo provide such aitirnetivtt; 
(4) that certain practioaa and candiiiana at Cemtoridga St«:s i^tuipitel cprvstiiut; visistiofw of plaintiffa constitutional righti under the dut 
Vraeeta ciauv tpf d)t Fourtttnih Amandmtnt and tha cruti artd unueual punishmtnt deust of tha Eighth Amandmtnt. 

Tht dKitxQn ard^d ditt furihtf iaauta tot daftrrtd and that within 20 days comi derations would ba made rtgarding tht finding tf 
fa«t. canclMiam of raw. tnd rtiitf that may ba granted. 

In Sapttfntotr. 1974. tfvt Court iiautd a Mtmarandum. Finding of Fact, Coneiuaions of Law. ahd Order far Judgment. Tha Court 
a grati with ex part t«t>moi^y in the caea wfxich ahawad that intatiactuai capacity end functional atoll ity could be Improved through a 
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T* iWlMy HM I»»t<»»itH ••«#ti«»w it C«f»fcrl#p. th. jw^ or Ar«ri tht f«<f»«*nf : 

1. Ml mytt to pwvl** ^th tn (ntfvl«M)iw4 xrmnmmt pr«r^ *»Weh lit »rl«#lt<lv wltvn*. tvittMitd tlitrt^. 

M JirliJZ^^^rZ!^^ rtm4H »• t. <^4m Ht/«»« *ufftn from ^vchittrJc or tmot«on.l 

«Mr*i« wuM to trwit^ Ifl ih« tmt^'t Mwtfl Hwtiti TraMinwrt l«f>H«. 

_ l^.9^^t*m tmM^ts md wr•tmlm0^v nwrtoi tni 1 3.1 for w tofiW^y fttr*#) wlihfn ifO ^ of w» Ortor. 

< A^t»wio» •wry •^•^••itw 

L iMMwi k twt » to totwrtini* »*«^» 'W'*"^ l***^ • tfwwt*** ••ntlmtin* to««r ie Wmwif or mhtrt: tfwn th. 
mutm^^ mm to itotto^ tWY htl< ho«r. fhytitol tf^ rwtftlnn mtv to oniv m vtry rMtrici,^ tntUfim. 

I. totrwii*»rr«<1«»»W»«»««'tV'toWw 
toM««9 tJloriWivo rwi^tW Mr* for tit rMWwiM. 

7. CmIm iH« Or*' wir* to to iMn m all •»*orvi«or» and »eiiod « •vtry iwff of fiot. mjfili>f iwloo wd irtihor*» louni*. 
Tho oowt molfltoliw^ Mrttkwlnt li*f l»#etlon th. owo « or*r to to tWi to tfctttt moa tommrf r>| roc»ul«f«tnti if tho Hai»(t«) 
•ttthorJtiot Mod to oon«(v witth tht Or tor. 

HOMACtK^MXON, Ci^ Action Wo. CV l^l-Tf tO.C Nrt.. ffW Wm. 1i72: M7 F. $w 71 (0. Noh.. 1i73> 




ko 

,^^t«^ M of 'htoilitation. • wrm wHm* WWOrpOrttH CI»». irwirrwni. v«tK«»un. »-.....^ «r.« -«.v„ t**" 

inctudhif portoMl FVtortv. 

f»tortoti«K Tlw. Mftom rotidwts In •.otrfi. from OfW ond • Mf to ton v«rt ind •<» ror«wtd ..f>c th.ir mitiot •dm.M.co. tt « 

With to#ro^l«t. «iMCtrcn .nd/or training pror«n- durin, tho^r r«Sd.nc .t io^rlc.. An .ddUlon.1 
pWniHf ih. No^ki AMoctattoft for nmrdod Chiidron. 

Tho m*fli.roo» rftofctioM imMniod m th. eomoioint tneJudt th. folio«tr>| 

1. Th. *p#roxlm«.lV 1 .400 rttfdtntl of tho ■;Mri<» t^mtv •»> of tonof tlfn, from h.Wnt«Soo. y.t hovo to.f> d»,kOd f ro^ 
racivtnt wm. to ih. dtfindonti. 

2. AtthoM#i • t»I» for tho pro^low of hoWJtotton mMcm, indWduo* tr.«tmwt ptow hoy. not toon (tovtlw«d <of .ny rMidtntt. 

1. "Th. .nvironfmnt « •mtrim « »«h«moo* .nd toVchoio^eiHv d^tructw./* Sutat-rttiv. chirttt Uit«l irvcjud. old. Wdout. wd 
mKiMUOt.iV wolod and «.i%t1»atMt houfint. lock of pr>«cv. tf»«*o»»tt toi1« mr^ hyftmc aquiprntnt «<vd f.c»t.ti«. 

li^SSTlTSTti^^ .njTp^ dotWn,. .n«*.qu«. rfot «,d or«.^«ion orocdur*, .«d fir«».Y th. lack of ,.ma^t 

itmrt^, •duc«io«i. or vocHiona) tr.Snlni op»oftuniti« for th. T»»wnti. 

4. A ihortif. of >ii TVto* of ttoff and ih. pm^ncm of nunv «mf.ir*td naff* portlcuiariv dir«ct<«r. ptfionn#i. 

i Th. toNnoa of avdwatioo and roviaw »roeoduTat to dttorrHnt rwitont ttatui and prorim noa*. 

•w Cadi iaotrlw iwWwt . . aoiHd to mora adaouotdy *».btHt«td In ahamat^ tm drattfe than th. conrtttioni now 
•.^r J'Mn oTrliTinriaiA^il that th. tofndim. h.^ falM to #*eh«r,i r«ld.nt, who ooutd iW. in I-. r«tr1cti.. rw.ronmant, 
and otfto f««ad to ii»an and dowolo^ lufficiant aommunitv fodtlUaa »o moot thit naad. 

7. Numaroua ylotattont «f tho a«Mt »roiaeti«n d««a of th. Foyrtoanth Am«f*«ont induing th. uoraawnrtja. 
tmrnri^oMdSSSLiim^ .» f>m m\4»nu at mmtdlv fotardod. th. tonld of aqua) adifcation ooportunitiai providtd to chHdran .n th. 
2^;^^ IS^^ »^ -"^ mainf nanM of nandarto in th. mnitMtion th« ar. 

'*iw to dlv infortor" to eommwnliv pror»m«. 

I. Mony itoltonia .r. nmimt to anpafa In non-thonpoutic work far toV«i.of no comtonwtlon thu« Wa<atin| conttltuiionai proviiiom 
#wt prol»lh« airforoad iofcor aiiaopt at puniahmant Imr erimind acti* 

tl Th. uaa «f idltary ao^fliwmotrt, tirdHKlMHa and oth.r raatrtetl^ drricai a«d oroetiaai aowtltuiaa u^lawfdly cruai ar^d unuiud 
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Th« followlnf rtiltf \t sought 

1. Th» letion M to te dmiflcd m ■ dMi iction. 

f 

2. Th* violtiloni ■Ittgtd v coftitMution* rifhts ind in erntnt rjfhti wtiich mu:t ifT^rr.«dii!Hiv b« 'Mwcttd, 

3» A iUdgmtnt tndiettlfTi iMtne* doM not Pf ovidi ♦•.•♦'9n»».¥ mlnirr.um atinMrdl of c«r« and thit tKt court ^11 lptcl»V luch 

mIfilmMm ttanltorCtl. 

4, Arv knjunctlon rvqUiring tht r«tificftron o» §i\ unconltitutioniJ condition!. poUclff. and pr»cttC«l. 

A rtitrlctlon »rtvtntln| ttlf dt'tndtnti f^om building any non^ommunlty btMd fKllltin Until thi court dttfrmintl that luch 
lironim arv luffictf ntly avt^litrit. 

t. Enjoin itfgfidtnti from admitting «ny morf rfiidtnti to iMtrlCi until minimum it«n(tordl «ra met m dtttrmintd by tht Court. 

7. ««QUlft th« PfOVltJoo O* mil\c\9ni MMItiontI hittUtitton Mrvietl to comWnMtt for the rtlrtUion tnd ditariorttion tht ttftrlCt 
rvtidifttt Kavt lufftrtd. 



I» A |ud|ffwnt ". . . tftCltfJni thit tht oommuMtty IfV'Ct Profftm* trt tht conitltutiona)ly rtqulrtd ItMt rtitrietivt tittrnttlvt for tht 
htbiiltatton of imnttitv rtttrdtd in Ntbratlui/' 

■. A rrvMttr IM appointtd. 

10. Tht court rttain COnttnuin| Jurlidictlon. 

1 1. PItJntHf'l trtorntvi' fttl iod tht COttI of thi acUon. 

A motion to d<lm>» tht tuit pttttrntd atttr furnAtm vw« f»ltd by tht dtftndanta but vi«l dtnttd on March 23. 1973. H iti 
memorandum dBnyinQ tht motion to ditmiw tht court Wid 

"Tht 8<lt|at{0A« that tht condltiona O* confintmtnt at tht Btatrict Stata Mocpital ara vlolativt of tht Eifhth Amtndmant'i btn on 
cruti and unuiual punflhmtnt T^voold appttr to fall *wthin tht pu^yft^ z* tht Civil R»|ht| Act* It muit bt notad th.. ua.. on crua' and 
unuiual punithmtm ap<Ni«t not only to aanttncM tmpotad at judiciai procttdinfi, but to condttio^l of conftntmtnt at mil." 

In tht Mm* ordtr tht Judft allowtd tht National Cantar for Law and tht Handicapptd to anttr tha caM as amicul curia* (fritnd of tht 
court.) 



trial ywt ichtduttd fof Otctmbir 1974. no dtCiliOn hat ytt bt«n iiiutd. 

MAHY LAND ASSOCIATION FOtt RETARDBD CITtZESSv NEIi. SOIOMOS FT A$ ^ c.v«i MCtion No 74221. iu S Out. Ct.. Dut of 
Maryland) 

Thtt cltM MM filad on bthal* of all parsons xvho art or *vho m?y h^-vut rtsidantj of Htnryton Ho«p<tal Canttt. Howard County. 

Maryland. Tht daN intludw rmdtntl who havt batn i*bcli«d mtntally fatardad ranrdltu of tha dt^rtt of itvtrity of thtir handi(.«p 
Tha daat it rtprattnltd by thrtt rttidtntl of H«nfyton who art taotlltd m«nta)ly''rttafdtd. Tht dtftndants ara Nail Solanr>on. StCratary of 
Httlth arwl Mtmal Hyi«t«t. tht OtiKity OirtctOf of tht Stata Mtntal Rttardation Adminiitration. tht Suptnnttndint of Htnryton. tht 
Coniptorlttr and Trtaturtf tht «tatt. and Warvtn Mandfel, Govtrnor. 

Tht com»<aint altafts violatlont of pltmtJf f 'i rights undtr tht Ut* 4th. 5th» 6th, 8th, dth, 1 3th and 14th Amandmtnti to tht U.S. 
Conttltution. Tht ptatntlffi ara satl(dfn| to tnturt tht fo4lowtn| rights for thtmstlvvt and for mtmbers of thatr clau 

1. Tha right to a htaring prior to co/nmltrntnt 

2. Tht right to habtlitatlon 

3. Tha right to human* and dtc*nt Uyinf conditions 

4. Tha right to P^ottctlon from harm 

5. Tht right to an tQual and adtQUata opportunity to rtiKzt dtvatoPmtntal pote'^tis' 
t. Tha right to fair proctdurts in dmrming tultabit habititation tattings 

7, Tha right to h*billtatton in tht itttt rtr^'^rOvt tnyironmtnt poailkMt 

H Th« right to Jutt ptymtnt for later 

Tht right M rwttv*. hoiri and d4«#ott of oroMrty 

Att»m«vi fmr ih« ptalnttfft ohtrft that tht raatdtn* of Htnryton htvt btan unrtmntbiy diWifltd and lubjtcttd to dlicrimii.«Uw.i. 
Although thoy ht^ bttn ItWiitri rMtfdtd, thty hawt httn Otnitd habiiitattor sr:d ptrionai iibarty. Ai a r«uit. it ii allaftd. mtny 
rtaiian« hova d»itri*r»tt4 tirm tht^r tdminiffn. not btcfUM ot montai rtttrditien. but bMauao of ^r^ongid dMf Ivation in i barrtn, 
prlaofWtlct tnvlronrtwit. 
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oow-ujww » 0 wwwbii. f • M iw I"* '»'«' 

«wr« rm hmr4 by f Mf*! ••«« tftr hl»ft»iiw in iri. ] 

In fl#n tf ^ mn ww^t ntttlv* to ^ coflttitum ttitrtpy. 

hxjii/ T i4«t tht itM )»4 .rwrfiMl • n«ff «f "owwL^uniwW mff wchlttrfro. In tn •vircrtvvM ttttt 

hJKt:T,I!tt*:^ p.r phyicn'', ^pr r^.. Mid »h.rv*n. it ^ uniu« to hold th. 

■uprlhwi^tfHtt ••ti#n«liy for Iht montv dmn«|». j 

In ir74 St^rttn. Court •nnotino.d thtt »t «ould h-r tN cm,. aI .micu. curl« brJf >m b»n ftM ^th th, coMft. .nd «:tla« 
HI iwndinf. I 

CHOMk ST^reorW^ir^ll. CMI Action No. 430«0jFtr»t Circuit Court, itwi of Hwviil. filod tfpttmbtr n. 1174) 
THI. t. . etM lotion brouoht by tn individu.1 ifitntt tht itMt of Htvwi/for Iti fiUuri to provi* tdtqutti profmn*. 
Tt,t ciBm in tht. Ktion ailtfKi to bt tht Knm 700 rtii^nn of Wiirrwno Trtinlni School tnd Ho^Httl. 

^ _i i^u* 4 A — , MMt^iw rmtmr^ rwldHtt of Wtfmt*<o* Tht dtttnriints trt tht ttttt tna ctntw nttt officltl; tht tctinf 

Atfmintttmor o4 tht Wtimww Trtininf leh«>t tnd How<ttt. 

Tfc- .K.»M thtt tht illt«i twroott of Wiifnt#i# l| tt prwldt htbilltttloo for mnora cofflffloniy rtfir.id to m 

^r^.r!ir.tX.rir— ^.^n ■'h.^..t.t.on;' th. com...,nt c»,.r,H th.t th.*fr>d«,*h.yt .nttrf.rtd ^th 

iMcHMiy. *• wam^^nt tilH tht folltwnf ftJIInfi^ Wtifwo- 

1. N« itmtfthttwlyt Wftw itth m^x't n^»l tn- Phytlotl ton^tlon In or*r to awrmlni Ind^vidutt »»tt*. 

2. Iniwffltitnt tm\fs*4 Wtft lo r«vl# irvitti nttiiMfV for hi«iiwtl»n. 

(t) tft'"'*: ?5«*-fmnigrti» iMth thtlr iWllttii: 
(h) rtiMi^tA ati^fwt »hvi(«ii MMult: 

(I) fyftltltM tlmt i» trfv tut mmmty •ti«nii funttitw (lathini. •ttinf, tnj. 
1. THi fsliurt !• W'tl* •mum mti mv\n in rwlilnll ktlng: 

{•) piiMrf tn urayftrvt«« 9^4 MtlMfV Mnf tntmtnt; 

(h) tM It furntturt: 

ti) t/^m4 m iirDtjMiim! 

(tf) i«ftnAi«i»l«tMMtfiiihikuttritn|i. 
4, LMh tf linuili fwinttt^ rtiutttni In mi^n kttni ff«ulr«rf ts tlvt tn »n iwtrtnmtnt thtt H tnhgmint ini 9tvi«)*ltfl»Mttv 

I, M.M » tKP^tt )M HirMttyfl thin t««niwmt«t tt mffm; Ai • rtiuJt. rtiliwm irt ttnflnt^ tt • "h«(ilnf 
liwtltutt«f»*' wWth fitti f mm • httf tttlttyt fgnit»tn. 
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1. A Mtrttloi thf itl«|i4 Mtl vitltit tht ItK t-H Arr^€fmnn tf tht U J. Cwtlwtlin tni Art^l. I. tM. 4 1<»# • 

>. A 9r^\m\mrt tv »itintlf#ti. t»»tt tht umtimltitHntl fw»iit(»nf wH" to r»tti«t#, vt4 tim «iHli rwt 

t pttiRtHfi mfft ffwi#r^ «f«ti tHf Mun m«v UMlfy. 

W^rnara. until m^lmum mn#ir« haw kitn at Walmana. 
% rhm ww i paf n alfy ha<K(<tatlaw >a »frlto# awf>ani ratlianw. 
$. Tliat a iwtaiaf •••tMia^. 
7. ThM <lw pfalnim to awartoi tomafH. 
^ THa to*w»toft» «Ja# an afi^Mr ta ito aa«*ipW«t an Otiator ir4. in v*lch thav W tha m«|af »artl«ni •( tN allato««M mato 

tofwfiaiMim. 

THa Mit ^ ftla# to a arty«a attamav. tot tto Hawaii AiMatatlan far Batarto^ ClOw hat vatad » ItmrvaM M a torty flaJmWt. 
Caumat far tto »4»lntl»fi l« na<« iKatofl"! 'ar Oiaavary roaaAifai. 
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PLACEMENT 



1 



lAMYf. 9, MItMB, CMi A«tl«« C-TI-WTO M3 F. Suf*- 1|0i IN.D. C«».. It??) 

Thh flMi MTltn MiH VMI flM In (Mt Htmrn W ^ 1|71 . wi ttMf vf th# mfm4 IMt. ttmnttry ichM< tp^ cMltfrtn ttnntfnt 
itMW in ««• tn FrtntitM UnlfM l«H»</i S)»tr»ct. it if tliitii thtt «f»ty H«vf toifi inupprtprttttly ttnttflitf n mIumW* ««witt)ty ftM^ 

vtcttmi cf • WtriAf >Ft<t#Uf» wh(sh ta r«t»|it}ia tKttr unfimlllr^tv viiih tht w^i w n)lM1« t^Mf •uiturtl bMkfr«und tni whit h tr«W 
«lw lnmm§ mwrn^mm^ «^^K tHfv fniy htM Ht^ (n tMr h»m«»." Tltf ifftf^ts in«iw« mit mi ImK wlit*! «ft)«iii tntf kmf4 



\t If siitflitf tM iiili»<mwim m ^mmi f»r tN rnm^hf nwrM Mrriti • nifint t^4 lift MintfMf lli.trvty.'' ttttliTlw) 
lftf«mtti«(i ln«wM tfW M Kit Itn Prmim \Jn\^w4 ttM OitlrlfT, H m«II H tfit mw , • #iprtP»rtlantw nufn^ •! Ilaek thllirtn tr* 
K^mlM In prafrafm f»r It n vwnhcr p^lniti *ut that tvan thaufh tni rtfuitttry pi tm ^ m r«ff»r#nf iiflntlflMtl«n. 

liMf IftMi^ wn4 almwmt iN mmii'iv ftt>r«N ««frt thanfti w mart tf fvnivt. tnttfmwwifi In tht mmmm ttiil txin. 

Tht pltiwiifff nhttf tfw ttwrt it tf#ir tht dtftwi wm tt 4t tht ftlltwinf ; 

1. im ttw tr MM pttlmmi an4 tfhtr Ptth thiltfrtn kv ufini rtwt tr intfivliuK cWNty tr intt<llflifwt Utti whl«h t rtptrly tfttunt 
ftr lilt twiiwfti feitti|r«un4 ttpirltntt tf tht thiltfrtn it t^itm Mth ttfW trt i#nlnliitrt4; 

I. W ttwl ti iN plmwtwi tf tilt pttlnDffi tni tthtr tltctt thiltfrtn nvw In tltMi ftr tht mtnttllv rtMrtfitf tn tht M tf rttultl tf 
twhMnify #t(rlininti«vv >n^ Mtini prttMMrti: 

3» Fnwtnt tm rtitntltn tf pittMifft tntf tthtr llttli thiltfrtn ntw in ttmti ftr t^t mtnltlly mtr tfttf unlM tht ehlltfrtn irt 
Uniw ttfl t lt l 'y rt^tttittf antf ilitn tnnutlly rttttwtf kv fnttnt ViMk^t itln lnt« ttttum tuliurti bttkfrountf ; 

4. ntit-pltlntlfft Init ftfy^ tlMftttm Mitti cMltfrtn tf ttmpiftWt tfi tntf rtwitfi thtm with inttnttvt tntf luppltmtnttl indhritfutl 
irtltint thtrWv tntWInf tfttlntlffi tntf ihttt HmKtHy Htuttttf It atftlttft «t tht Itvtt tf thdr fmn m npltfiy ti ptMlWi; 

1 Wtwtwi frtm tht Khtti rtttrtfi tf iNtt thiltfrtn tny tntf #t intflttrloM thtt thty Mrt/ait mtnttlly rtttrtfttf or In • dM for tha 
mtnwtlv nwi tfttf tntf tmur* th«t lwt i ¥itwtl n«T bt itftntlftftf kv tht rtiulii tf tntflwltfuti or frtut I.Q. ttw. 

C T»tw any tnltn ntttntry ttf bHnf tht tfffirttoiitttn tf lltck ehlltfrtn tn tiiMM ftr tht mtnttltv rtttrtfitf tntt dttt tfroximlty with 
tht tfHtrlfewtttn tf tttckt In ifit wti *t»u)«tltn tf iHt MhotI tfinrieii; 

7, ntarwit tntf mr ^ m f • iiiffltltftt nwnktr tf ilttk tntf tthtr minanfr ptychtlofitn tntf mvcKofnttrltM in f«etl ichttfl dlftrica, tn 
tht ttfwiitltn vitf titnnlnfl ttmmititti of Mth tflstrkti. tntf M ttMuiltnts to wch tfitrrim tt tht ctsu will tt imtrprttttf ky ttrtora 
■tfttuiwiy trwrttf it ttntitftr itm tulturat ktckreuntf of itw cHiltf, Furthtr, tht Stttt Qtptrtmtnt of Ctfucttitn ihouitf U rtqgirttf In 
i ttt ctm i m4 wfihvrltlni ttm it kt ttfminititrttf v lehtoi ehlltfrtn thrtufhtyt tht ttttt. tt ttntitftr tht txttnt to wh(th tftt ttitinf 
tft nl t p wtnt ttmptniti utiHattf ptntnntt with minority tthnic hocltflrtuntfi tntf txtftrttntti In tfM dwtlopmtnt tf eulturtlly rtitvtnt 



t. ''Ottltrt pwrtutnt it tf«t Ftwrtttmli Anwitffntnt to tht Unltttf Sttm Connltutitn, tht Civil RifMi Act tf tntf tht 
lltmtmary tntf itttntftry Myttlftn Act tntf Rtfultlitnt. thtt tht eyrrtnt tMlfnmtnt tf tfliintlfft tntf tthtr Sltck itutfriti tt Ctiiftrntt 
mtnitily rtttrtfttf lltMti fttyitinf In iiiniil¥t Mfrtfttitn tf luch chlttfrm into thttt dmm ^ unliwf ul tntf unttnitltutlonal tntf mty ntt 
bt ivttiflttf by ttfminlnrttitn tf tht turrtntly tvttttWt i.Q. tttli which fail it tfrttftrly ttttum ftr ti>t culturti haehrauntf tntf axptrltntt 
tf litck thiltfrtn." 

On Junt tOf l|7t U J. Oiltrift Ctwrt Mm ^tfitfrt Nctthtm tf tht Ntrthtrn Diitrtci tf Califtrnic kmiatf tn trtfar tntf mtrntrantfym 
far i rtflmintry In^vntRitn ra«lrlnf iM ". . . nt Wttk ttutfmt may [In tht f uturt) bt tflatttf in an tMR ctM tn tht toll tf crittrii 
wHIth rtiy prtintrliy tn iht rttwiii at I.Q. mm M thty art turrtntly ttfrnlnltttrttf If tht ttncttfutntt tf uti af Mth criltrii It rtciti 
ifflMtntt in tfit li W tftiltltfn af iMK atNM," 

Jvtfp NtWwm In UMlnf ihit trtfr tfntrminttf thtt tht inttfrrtct plittntnt af chiitfrtn In clacM far tin ttfuatfetc mentally rttiftfttf 
tatfM irrit t f t Wt Injury, lattfntfiy. ht ptinittf tut ttitt tht I.Q, ttM ti illtfltf ky tht pttlntifll li In fact aulturtlly Wtitftf. Thirtf. ht 
tflitutittf Iht naiittltai tvitfantt t*thrttf in Itn Prtntlttt tntf tht ttdt tMCallftrnit that tfimanrrtttt thtt If tht Mwmttltn (• mttft thtt 
lniall»«intt ii rantfamly tflitrlbtnttf, thtn ehlltfrtn rtqulrin| IMR ar«|rimi thaultf bt raptrtltntitly rt#rtltntttlvt af til rteei. Ytt tht 
tmttrltti tfa« intfittM thtt many mtrt Weclt thtn whlw chlttfren ert eiMif Ittf etfvitWt mtnttliy rttt^tf entf lutoMtuently alttttf In 
itfttiti prttfrtmi» 

tttawn tfilf patttm tywie* tfit "luwct tlmlflfttlan" af llaek ehlltfrtn ti en 1>t«intifieWe cIm. tht lutfn fait that tht burtftn af 
tfemtnM^.ttni ihattfttuittfihe>Qtttt)intt tfteHnHrt«ttry fttit to tht Mhtal tflfftrict. Tht Itn Frenclitt Ichtal Olttrlct while not 
cc^tsstinf th* ilittatf Um af nantfirtfliatf IQ Mtia tfltf taint tut thtt "... tht tttn art ntt tht tauea af tht rae^il Imbaientt in IMK cteMt.. 
tr thtt Iht mm ilthtufh ratifiiy Mtattf, ert rttlantlly rtfawtf ta tha aurfttt far whith thty art uittf btttuM ihtv ire tht btft rv^tni tf 
tlMifitatlan turrtntiy evatitWa." Tht tturt ttndu^^ thtt tht te?»atl tfHtrict tfttf not tfftctlvily tftmtnnrate . . that i.Q. tam tre 
raiianaily it^aittf it tfia furtttt af HfrtfMlni ctvtftmi atcw-tffni ta thtir aWilty ta laam In rtfuler etaMti. at itait Iniaftr ai thait ttm irt 
appllatf itf tltatt itutfinit." 

Tht ttfvrt ilM ttrwmthlttf tfw tithtu|h Can^mie itw tntf rtfulatltni rtfrtflni tht ettnifitttltn tf ehlltfrtn ai tAjetWt manitiiy 
reltf#itf rwiuirt tht etilttttan af anitnilvt Inftrmatian. it l« tht i .0. Kert whIth li |t«en tht matt wtl|ht in final tfaciiitn*fneltln|. Pinilly, 
tht Jutfp lntf(ttlttf tfiat ihli UM af tha I.Q. Mtra tfarlvttf ilKk ehlltfrtn tf thair ri|ht af '.quti ratattltn af tht itvM. 

In frtminf tht prtilmlntf y )n}unctitn Jutfp Ntkham ittMtf thtt "tht Cturt ii ntw intllnatf tt rent erty tf tht itfttlfic ftrmc af rtlltf 
whieh tfltlftttffl Mdi." Ka ratfOirttf tfit Waik ahlltfran eurrtntty anrallttf m IMR tratnmi mutt ttty thtrt . . tout tbtir yterty 
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f t m ^lwUfW mutt Im Mn^uetMt ^ ffmnt Mhkh n#t iatrlva th»m of i^vti *rot«cflon of tht \%m " timtrifty. no tetion (i rtquirtd to 
iimw um i ttack ttu^wiii M»r« mt «vr«n|fu)ry pI mK at lom* timt rn tht pitt. 

An apMtt vf tr#r (MS f Sww. 1 Mi) Mtt »<tM^ in tht Nimh Circuit Court en April 1. 1 ff74 an4 Ii •wtitlnf dteii^en. Al*o 
»in#nflhtHirt tht #ftrict ttun trt mtttom f«r Iniuncuvt^fltfri xvmtiittt. (nciuriing tbolitivn of itaniltriiiMd I.Q. ttfti f«r UM in 
pMnt ■*Mkt MviiMli (n EMIt K^nti rtOtf tt rt* m il m t^ cn 't" jntu pitttmtnt of Iteki tft tht tittMi. A mvtitn t« tnf trc; t*"^ 
1t72«r#ir tni ftr wwitwtpt mlwit tht tm FrtncitMi Sthtal Divifict It tit* wniMiif. 

GVADAIVK MCANtXATtON. WC 9. TtMK MUAtMSTAHY SCHOOL mtiUCTH; i. CMt Actitn No. 71^1 PHX (D Arix.. 

Th]t AflMnt mm ««« ^ui^ tht Qutdt^upt Orpni4«tltn* Inc. 'f|*r#hf tht <laprtptrttonitt rvmtar tf Wllnyutl thlldrtn 
tnfolM tianM l«r tfw mtnitUv htn^ttppttf. Tht tftt^Mt »t^i«t»tf btiKptrtWt tMi tpprgygi ky tht tturt an May 1t73. tnd 
p»««<in f«r Ihf fvilMvtrtf: 

I PHfotitmitn tif tftliiPtn a^fnt^ t« xht Ttmpt ^m^- »*(t«t>Oft^tr«<A <or tht mtnwlly rtttrM t9 ritttrmlnt tf tny Wdnffutl 
tWI^tfl Ntrf bttH ivifiCfTtcTty tHlfntri 19 vwth p)ttiwtmi> 

2, Prtm n *t ml twiwtwt tif t MUnfutl thtid tt th< rtfrtm tht mvnttily rtttrM, tttt ^Hd mutt Im rtttntd in hit prlmtry 
liwpitp wnd htwt Mb ptftwtti hitMnr ml onvirvftmom nimM fey t*^ ■w r tprlit "preftwittvl tdriMr." lueh M t ptyeholtflit tr MtW 
wtrlitc* / 

9. Tht H frii tif t^K^rtA fwnd *• fet I w c f t t tly tw l yitd tt ifw prtfrtmt mutt fet tOfrt c itd. <; 

4. M mmmtnitt^mrt from iht tt tht ftmlh^ tf 1 ^^Infuil ^Id mutt fet in tht ftmtly'i yrtmtry Itngutft tnd mutt indudt 
i wf » u ww<t w aktut mn iii tf l^t iptcltl t«lutotitn prtfram and Mrtitt tf thoir rifht tt withdraw thtir ohild f ram It. 

in t^it 1070 thm 8Ct(«n iMtn mm aMt^tti p t tatd tn Ittton puWt iptcltl ichttl dantt ftr tht mtntally (Vttrdtd contttt tht manntr 
tn w#»i«h ihty wtrt a t aaii W t d and pioaad m thttt drtframa. Tht chtldrtn nnia fa afa fr«m tifht tt 1 3 and hava tptnt from ont to tik yaart 
\m iptcM aitaa pttya m a far dw mamtily raitrdtd. Tht namtd plalMiffi art aufedlvtdad Into thraa rtupi aa foiiowi: 

Qrmm I ~ N«r or 9imk 9mtm ahlldrtrt art nat mtntttfy raiardad and . . hava twtn. at. or may fet danlad tha rifhi to a 
rafuivr pifellc w hf I ad wrl tw M a rtfuiar aitat fey fetliit mitclaaalfM mtrttaliy rattrda d> " ^ 

Grtuv H ~ N«r or Wark Mattn ahlldrtn wh« art not maniatly rttrdad and **. . . htvt fettn. ira or mvy ba danlad tha rIfht tt fea 
■ai hp i d ^io an id m a i ltwa* iKOfrtm arttiad ftr ihdir apttiai aduttt l yt nttdi Iwndfer apptksiMt ttiit ttatutal by feaing mddaiKfitd mtntaliy 

Ordup 111 - **M dtrtnii df ttudami wh« Nnt fetan. art. *r may fea d^taad in t idtciBl alaai plattmtm. an tppominir,- :s ri,um ttat 
aadrta dr rttatna far iptvlt^ altia pttttmtnt* or an tddtrtvnity td ptrtlttdait in any matnlnffwi or undarttondlnf way In tht dtc^^ to 
plfett thd Mudfefrt ht a *^dtdtti' titii«" 

tfid dtlwidi L *'>^jm Iht i wtf i ifedii df ita l a M tn Ithtdt C twwil t iit (btre^^ tVs Iwdartmanim and hit awtittntt. tha DIrtttdr of 
»d Cl ii i w an t df Ttifinf and Mtiiy ni iitiiii, Plrwitr of Im t lil Idudttldn. tw* nut ddwtaddn tfntiafi. and ttttt Ctmmlailtntr df 

It H iHifitf \m iNf wii» l tli'it dm iht trdM* ) pWntlffi htvt itm#y kttn mIttttNltM dfid plaatd In tfimm f*r tht mtnitlly fU f d id 
tMltlld iNd %mm M pldlmH^ hivt fetr* ^iMdiilfldd aa mtn«)ly nw idi d and Ih— r m tly pldtid In iptaldl •liNai fdr tht mtnialiy r«ttr«»d 
tMllil* In fMt tfitv Mfr» m nttd df ipttti prdfrtrm feut far i fet mw K l d itdn df Hmdldtdl titttf than mtmtl ftwrdfetldn. It It furtfer iHifid 
l^dt ifcd pWmiff iftK^wn td iMMttf kMMMi ihty wwt dtrditM^ w tohdvidr dfdWtnM« 

H Wilf li lilipt l ini fipv^nf iht nMMim«tldn art n fdiltvui ^ 

1. TH 9mm df iidNifMdn ".».)• bmd MtlMiytty ypdn itt« dtarlmindit tptmi tdldinlffi] In that tht mn art 
WiiiiO w i m • wpdHHdn tnrltM H nrlttit m4 dMmtltr td (fw (pidtntlftil 

I. Tilt lipnlnlnrdlldn and Ih Wdnwl dn df »d ia w ^ Htwi Mhddi dHtalaii ftH "* , . t« dlitlniwtth tmtnf 1 mtii rtnp df latminf 

I. OtMiftdtiltn and iNiwan i H mtdfe tn tfw Mt tf i ttnfti tait itdrt mndird and trhtr noatHtfy Inftrmttltn li ntirfttr ftthtfid 
ndr tdnttdfeftA 

4» tdHtn*! pydhditflaii" ai« un^iltd m \mmm tht ilmlitd ftmlfiddtldn divltii un# in tht ttitdn Nhttit. 

PurHidr. 1^ fdmpidlnt alltin *di ttt^ldrtn ciaMi*' MftttN tn laiiipwd fr«m iht rtpltr diM H*ul«tl«n rtat^M § 

wbMWHWhr tfWtftni t<dtt H tn dwn tMl^tn rtWnitf |r afuldr drvrtn*. Mt Imfnt n li. II \\ illtvitf rtMiil In . . lufentnttai 
li yH l w i l t n n »dli|<tf« tnd mldi Harm , , w.tlth (• aufnu^lvt, Thya» Hm Itngr thlldrtn art Intdrrttthf rtftlni4 In wmMH tmm, tht 
mmm tfw tmm* H ii tH* (ndlttltd im tvtn tNfwn mth ifUldfin irv ritwmtd tt iht ryfuttr tfM fhty wndin liniiinWy htrma^ 
tttddH WMhl iti! s^ntfrtn nrlll htvt ttnifnytttd mita wdylt vrtdftN tnflKi itw ^nntr rtnttlnt^ in tht iMtW i4M« tiwatlldnilty 
Mwt. nt^mntttialid mtia it tfw mpitvt ftlrnttlt iffitt uttn «N thDd hlmulf md tht tAMttttntl ttmrnunltv fey tht anlininf tf iha 
it^t^i mamti twdW^tn* 

Aiitr^ df IN tftut I pltlntlfti tt titiiti ftr tht mmW*i rdta^dtd 4^%n thtr wtrt ntt mtnuily >vttrdN If arMtrtry ind inttltnti 
MM ^ « » ^ipHytt 0tm df iht tt ttutl trMttr^n df tht (hm tn v<t4ttltr tf tfit ^turittnth Amandmtni in fhtt nudinti wht irt 
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•Jm«»r to th« Gfoup I ptointilh ,\-:*^ rt*p»ct to thtir t^iOMtior*** pot»nti*l an no: sfiCii tn clMm fcir the mwtally rtttrdtd *«'*«rt 
parmrtMd M r^v» ■ rtguitf tdiwaTi^n m a rafular daai." A «milar a»t«*iion u m8<ie O* iht <fcniaJ ot tqual protaction of tht on 
hiMf of *• Growp II D«a*ntiffj on rha batu tKit timtltf chHdrtn ara nox placed tn cia«ta« iptcifically Ofiani?»d la mart thatr •PtCjtJ 
Mtucaflon iwaA. 

THa fVnat lariaa of aJlamtJoin concarm tha GrouP lU p<ainiilf» and m iwmmarv charfa* that m tha proca« of clawtfyint chitdran 
..wAtatly ratardad and nibaaqutnily piacinf iKim m spaciat clasMt trta iotton city tchou^ hava dtpriwad rha piaintifrt ol procadural dua 
prcMNM aa tuafaniaad by tha Fourtaanih Amandmant Tha f»li«f loufht ts ai follows 

1. An avMrd of $20,000 to aach nafnad pJamtiff amJ mamtafi of tha clau for compifwatory and pomtiva dama|t«. 

2. A prmfp^ant .njuncnon ipacMytnf tfMrt childran may r.sJJhar ba plaead nor ratairtad in a ipaciaJ ciaai unlatt a Commiwion on 
lndivkk»a< tduc«tfo««i Haadi wtK mambari from ttata •9«ncfaa. Pf ofaaalonal a«>oeiatrooa. tha mayor of ioatof^. tha chairman of tha lotton 
•chMl oommtttiaa and two latton paranti « aataUithad to tpacify appropriatt ctaaaification proc«du '«f. to monitor that tain ara 
•*ntnlftaf«d W ^tfiad paychotofiita. t« aattWifh roMdurat ipta»»»rdi fo' tha ctaaaifl«»ilon and placemaot of chil*tn in ipaciai 



X All ah)i*«n »n ipaciii eMMM (H an watttni litis bt rrava(u«tad and ractaaimad and piKwd M 

4. AW chtldw fB^irlnf raaaalrnw^t t^wU b« PfOwdKJ wth trawitional protr»ma to itrva nwcific individual naadi. 

5. No child flMV plaoad m ^aacial daaaai idaly on tha baui of an 1 .Q. KOta. 

Tha itaM and citv raipondad m tha tuit by aaakini a dHmiuai on tha roundi that no claim ww praMntad. Ifj addition tha ttata alio 
aaaariad that ttiay wara not propar par t»at to tha action and that the pi«<ntiffl did not axhauit avaftalila admtnlttrattva ramadiai. 

Piafntitf<' attomayt rftpondad lo tha motion to ditmiai on tha batii of no claim by aHartinf thf fotlow^ni 

1. "Tha arbitrary, irrational and diicrt minatory mannar m wtuch locton puUk: ichooi itudantl ara clawifiad mantally ratarcted daniaa 
tham aguai protaction and dua procatt of law." 

2. *ThB fwlura to accord ■otton potJiic school itudanti an opportunity xt> h»,rtf prior to dwiyinf tham tha rifht to racalva a ••yulx 
aducation. by daanfytni tham aa m«n«aiiy rat^dad. violawa thait rifht to procackjral dua procaas." 

3. 'Tha plaintiff! hava no oWnaiion to axhauit a itata •dmlnitiratii* rafnedy undar tha Civil «ifhti Act m^an that ramady it In fact 
inadaquaia/' *, % 

Owr a yaar latar daftndanti mowad lor KimmafV iudrnant In thaif favor d»imtn| that no tanuina iMua of fact axittad. Thii motion waa 
aiio daniad. Anothw^ motion to dtemiai wai broufht by tha ttata dafandanti on tha round* of moo'inaMnlrwa tha Dopartmant of 
tdue»tton and Mamal Maaitn nad lolntly iftuad naw rafuiationt pwldinf tor vataitad avaluation bafora placamtnt. i',m Jafan<knti dalmad 
that no eomrowaay r«mainad. ^omwr, tha court rulad that ^tv*tm itHi ba obtainad for past actioni, and lo tha caw Km bavn 
eontrnuad pandlns a full trial. 

MUrZw. STATt BOAMD Of EDUCATfUft, Civil Action No- 2H2»4 (Sup. Ct. aacr«manto County. Cal.. filad Dac. If. 1»71) 

Tha ihraa children namad ih thu Daoamhar. 1i71 daM actfon ara Maxlcan-Amtrieam f^om Spinlih ipaakini homai. Thay all hava or 
will ba admJ«:;»rsd youp intaiHH'.v« laati. It H aitafad tha*. tha !.Q. Korai otrtainad from thata tatti ba g«fd to thair datfjmant in tha 
proovrt wf ttachinf, placinf. and avaiuatini tham m achool. 

Tha dafandinti ara tha Sjjkta SuprmtandMit of Public tmtruction and tha mamban of tha Stai:a ioard of Education. 

Such tafti ara wQUirad ttata i«w to ba admin^ittrad to all ith «nd 12th ra<li itudanti for tha purpoaa of obtainint r<*« maaiura« of 
public lohooi af ftcttvanaaa f Jr tha public, ttata »fwcjaa and tha tafitlatura. Mowavar, wAtia Individual scorat ara not raporttd to tha ttata. 
thay ara. it m dlafad. r«cordM in tludanti' parmanant f»cordi. it i» aitafad that thaaa racordi influanca toachar axpaetaiiont of childran'i 
ability » taam. f uiHizad fa plaea Chilean in track* or at ipacific acadamic l»va*«, wa oi«l by k#iooI counaaton m a batii to ancourafa 
particiP«»on tn cvliafa praairatpry or vocational prorama, and ara utad by countalort to idantify children for furthar evaluation for 
poaalbia plaoamant in daaa^for tha mantally ratardad. 

Tha cpmplalnt contairi dw:umantatton inctudinf partonal viavM, profwtional opinion and iciantific avi^nca that tha I.Q> Kora by 
naalf »» an invalid pftdlcto/ pf aduceilonrt attainment in non.mid#a ctaai eultUf» children. Purthtr. tha ina*t»uaclfa of ro^P xmt icorea 
bPth from d» view of #>a/ini<a^uaciai o* Ihe teetlnf emrfronment itwlf end in the absence of bwskrpufl* inf erm«lon about the child t% 
dIacuMtd It la funhpr alM«ad th« rather i»wn predlctinf eWltty tp lewn, the teaia only repart what hai been learned. 

It n hjrther illefad yt»t iihen icoraa iweh m Jthe t"*»P «»«« ettaehtd tP Indlvi Aial chjidren tuch aa the plaintiff* they yiHIl "... be 
irrapereMy harmed in *«t ihey will be dented their Hjht tP en education e«u*t to that |<ven all other itudimt" wAteh it it arfuad H a dmiat 
of aqwai protection of «te Ipm aa tuarantpad by tha Founeanth Ame r d'^nt. 

Tha final ^lepaiipn i« that tha uaa p* »ven yoaa I.Q. informption by tha itata and te;tilatuf» for plennini and development i« 
ir^ina^aaa dnea ih« dapifvued wpna are net rr'j*-: "Mlleatbe pf the needi pf dtitrteta with minority roup populations. Oeciilona. for 
axampte. about dip location pf vpcatienal proframa baaed on this data would be faulty. 

Tha nHiaf toufht by (he plaintlfft inctudat' 

1. An order praventini the plaeini of roup tntaHifance teiti Kores in chttdran't zzt^zC records. 
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2^ An inlunction prfvtnring thf attach. ng o* « Ko't Obta»n«d from it group «ntiii«5nnct ttst (Vith thf cHttd who obrarntd thi ico^t. 

3. An miunction rtquinng thf dt^vndtnts to 'tmovt ffom »■< school rtcords. i Q. $Cottt-obttir>«d Ifom a group mtf lltgtnct tltt. 

4. An .niynction privtnting th« wi* of group inttM.gtnci ttsts for tht punpott of dttfrmming aggrtgratf or .nd>v>du<» ability for thf 
PUrpoM of Jitocatinf fundi. 

Tht» action n pruf ntly in proctll. 

i^ALtOS V. BfJ^HD Oh tDl CATtO\ CITY SCHOOL Dt^IRtCT OF OLtS COl t . 68 Wuc 2d 935 328 N Y S 2d 932 0972) ^ 

Lynn VVaiton >$ 15 ytars old and up unt.i NovtmbC 5, t971 v«s in regular attfnd«ncf at Gifn Gov* City Hi^h School. On that data 
Lynn suspf nd»d*<rom school 'or tivt days, thf maximum panod o< trm» for a suspf nsion without convening a hfanng. JM rtason for 
Lynn's susptnsion vMs-for "vtrbally abusing a ttachfr and rgf using to tol'ow har dir#ct«ojis." It ts alitftd m thf patition that ichiwl 
authorittai in»ormtd thtf«titiontr iLynn Walton 'i mothir) that at thf conclusion of tht swptniion pariod, Lynn would not ba rtadmittad 
to school . . but Mowldin placad on homt tutor«nf pandinf transfer to tht board of Coopirftivt Educational Sarvica« (BOCES} School 
for ih« Emotionally Ditturfefd." 

Tha rMponritnts ar* tha tOv«n ioard of Education, tht Suptrinttndint of Schools, and tha Principal of Q)an Cova Hifh School. 

It »% ipacifica)ly aOtftil that tha rttpondants daprivad Lynn of ttar rlfht to racaiva an education aQuai to thft of har pMrs at tht rtflular 
high Khool iwithoyt dut {Kocau of Jawii luafentaed by the Pourta«nth Amandment. It is further aHafad that tht suspension wa« continued 
in excatt of fi^t days by (abt)>n| Lynn at "handicapped" or "emot>ona)ly disturbed" pandrng her eHignment to tht BOCES schoot. It is 
argued that the aasifrtment of the labels "handicapped" or "emotionally disturbed" ". . . was improperly, erbitreriiy. and capriciously made, 
not on the basis of tha infant s educational naedi. but to lusttfy her permantnt e>«ctusion from her reguler schooJ without procedural due 
process." Finally, it is altaged that the atsignment of labels results m Lynn WaUon be>ng stigmatized and inferior and unfit. 

Relief souyhi includes 

t Annulling the Suspension fiom rfguifr school attendance. 
* 2.* Annulling the misciassification o' Lynn and assignment of thf labels "handicapped" or "amotKonally disturbed." 
. 3, Annulling the fansUr of Lynn to the BOCES schoctf. 

In the ensumf marporandum of 'awy and answei. an issue recetving attention was whether the 'aassignmant of Lynn WaMon from her 
regular hifh school to home instruction and u'timateiy to tha school for the emotionally disturbed was simply an aducetional rttsstinmcnt 

.-rot requiring procedural due process Tha petitiofiar assarts that "it is now v«li settled that thf standards of due process may not be 
avoided by tht simPte label A^ich a party chooies to fasten upon Its conduct." The rcspondant ansvMred that tha classification and 
recommafidttion **. . . ww made accordinj to good and proper and lawful aducat(on«) practice and policy." 

On December 3, ^97t. the court issued a show cauie order to thf rtipondints. On February 4. 1972. the court granted the relief sought 
by tha petit>on«r rtcofmzing the school district's violation of procedural due process. On February 28. t972.a motion by tha respondents 
(or vacating t^a February 4 judgment ms denied. 

MASA V, STATE MOAHD Ot FOVCATIOW Civif Action No C /O 37 RI^P IN D Cai Jan 7. 1970 and June t8. t973) 

The plaintiffs m this early class action dats if i cation suit ware nine Mexicen- A man can school children rep resenting, two classes (a) 
bilingual Mamcan-Amarican children Placed m California classes for the mentally rftarde:! and (bJ othtr young and preschool bilingual 
Mexican. Amtrican children who *wil bc given I.Q. tests wt^jch "wiii .nav*tabiy lead to the;r plecanrvent in a class for mentally rftarded." 

At the outset it is argued that the plaintiff children are not mtntaliy rftarded and that the use of highly vtrbai. culturally biased, 
improperly Standardized Inormmj population did not include rural Mexican-American children) I.Q. tests result m segregation of 
Catifornta's Me mean- American school age children into classes for the mentally retarded To support thfir alteration, plaintiffs reportfd that 
H>»r.ng the I96C-67 school year, a California study revealed that 26% of the children m EMR classes were of Spanish surname «vhile similarly 
named students comprised only t3'^ oi tha total student population. 

Oafendants m this action wert the State Super Jntendmt for Public Instruction. State Board of Education. CornPtroHer of ths State. 
State Trtasurir. and the Superintfndant and Trustets of th»Soled»d Elementary School District. 

Other supportini data presented v*tre the rasuits of 'etasting the piamtiff children m Enfljsh and/or Spanish which revealed that seven - 
of the mne children scored higher that the maximum Kora used by the local county schools as tha caning (70 I.Q for placement in 
programs for the aducaWe nwitaiiy rttardad). On# of the other two Kortd exactly 70 and the ninth student *m thr« points below The 
average gain w«a < 5 points. This data *m contrasted w<th the original rtiulti obtained i^tn tht children were tested in English by a 
non-Spanish speaking examiner and achieved a rntin o* 63:5 and a range from 30-72. 

One further argufTvent presented by plaintiffs is that by remaining in fn inapf>ropriata educatioflai assignment, the plaintiff children 
"fall academically further and further behind their peers" and suffer irreperabia injury. 

In their complaint the plaintiffs rtquaited the court to iSsut temporary rtjtraining Orders, preliminary and permanent injunction, and 
to declare, pursuant to tha Fourteenth Amendment to the United States Constitution, the Civii Rights Act of t964. and the Elementary and 
Secondary Education Act and Regulations that tha atsignment of Mexican.Amer*can studenrs to classes for the mentally retarded resulting 
in excessive ttgr^gati on qf these children to be unlawful and unconstitutional. 
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On rwm^ X IWft NwtHwn D*«rict Court ml Oi\*zml» i^cptsd 2 end Of^r th*t «>nt«ir»d tht WHw»f»| em|or 



1. An «MI#w t0mm primtrv ho«» KH^fMH !• •th.r thwi C5#i«h (Spmith. Diif^) mu« in thi futuf. to tmH In toth lh«ir 

X Mwlew-Am^-.. «mI Wmm ehll*w •ir««#y In tlMit fr tto itwittily rtt««L* mtm to r»t««d in thtir »riimry.lan»i«ft H thit 
toi tlfto^r tow» to«« iTHitt to r^vrttd only t« ttohf •eWwnr^t <i« ow^-Wrtol tMti or weti«ni ol mn. 

X CMh «ttrtei it wif«4 10 twlpmit lo tht ttrt. t lymmirv trf tht ftt»itjr>t >n4 ttWuttlto tiM • pttft ii«lr>t >pM:ltl 
MklM «iMnt «• rt^tod M HtTp tteh mH^A cWW rt^ttr rtfular idtw}! »ror>rm. 



4.,^»r*n • MW or rtvlttd IQ Imtrumtnt » to UMd with ehilttrwt of Mtxk»o-Amtf»c«i» witurt M that fuiurt tt«1r>| m\\ ttlow 
mnitm-M^m i m n thHdi^ f to wwwti tt tht ptrfrmt>wt of ttoir pmn. rm th> po^ttloti I i 

i Any MhMl rfttrJei hv^nf • ilfBHtatm dHp»r»ty totMttn tht mrctr^nm •« MtKlc«vAmtrlcivi«idt«tt In I» rt»i(tr dtMt tnd In 
Hi 0mm ft *t ftttfM mutt Mkmlt «i txpltimlan Mtttni tut Ito rtMAi th*t #tptrity. .^^ 

^ TSTLTSTSSUmV^^ D« OcTotor 11 . 1f7X ho^r. pftlntifXr^urntd t ^tht tou rt f 

*r*«t<^«<mfNr«ilM 10 tofvviy -W. Tht tll»ulttlt»» tnd or*r. On Junt 1^ If 73. *tl??'^'^2!!rj?:.t^ 



H^^ITZ^:^ #it i<thj;i# wtolft^ pfi^n"^ midt In t<(mJfwttn, tN t^«t ptfttf<ttft of MtKlcw^-AfV^cw eWidrtn In prtrtm. 
for Iho tdutoWo mtmt»»y lOltrdid. iht fo^itvvtaf motor mm mutt ooeurt \^ 

1. Tht Smo Dtotrtmtnt of f ducttltr» Ml m^4 »ti»ta to tH dlitrfcn ttittitill prt««f«t cl1»ptrit'it« r*r''!"*.'^'!.*f* ?'!^ ^ 
♦**oli i**c«v ftoh. ifKhuUnt t HmotoWt t.f rtdudn« iht dh#trtt¥ in toch of tto nt« thrtt yMn. to th« It H t«ini»lrt«t< by ItFtomtor 
UTt;" ^ ' \ 

Z Sdiool dhtrlcw ••ill wwatlly Mhmit rtpom to tht St«t Dtptrtmtni of E<Jucttit« thot lndic«. tht totol numtarW childrtn in 
ioWt mtntolly i^>»ftod dtNtt W rtet tnd tthnic tockytund* v 

3. VV.-m lirWc^it *wl«*et eortlnutt ptn 1«7». "Th- I>-»i-*'^t otuM t thoroufh tudtt of tht dlitrlcfi pr^.m to to 
Mtod, lftcludlf>t «ho r«-tvolu«tlon o* pupih If ntcttiorv*" >^ 

4. Tho court m rovit w ^roffttl of tht grdtr toiwttn July 1 5. 1 tnd Stpttmbtr 1 . 1 §71. . 
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